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JOINT APPENDIX 


[Filed May 10, 1966] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
Plaintiff 
v. Civil Action No. 1219-'66 


PETER MAAS, 
Defendant 


COMPLAINT 


The United States of America, by David G. Bress, United 

States Attorney for the District of Columbia, brings this action and al- 
leges: | 

The purpose of this action is to obtain an order enjoining defend- 
ant Peter Maas from publishing or disseminating in any form copies of 
or excerpts from a manuscript written by Joseph Valachi while an in- 
mate of the District of Columbia Jail, Washington, D.C., and an order 
directing defendant to return to the United States Department of Justice 
all copies of and excerpts from said manuscript. | 


Count One 


1. The Court has jurisdiction of this action pursuant to 28 U.S.C. 
§1345. 

2. Defendant Peter Maas is a citizen of the State of New York, 
residing in New York City, New York and is represented by ‘duly au- 
thorized agents and attorneys in the District of Columbia. | 

3. Defendant Peter Maas authorized, on April 30, 1966, the law 
firm of Amram, Hahn & Sundlun, having offices in the Colorado Build- 
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ing, Washington. D.C.. to accept on his behalf service of process in any 
action brought by the Attorney General against him in the United States 
District Court for the District of Columbia. 

4. Joseph Valachi is an inmate of the Federal Correctional Insti- 
tution at Milan. Michigan, serving sentences imposed upon his convic- 
tion of federal crimes. 

5. During the period of his incarceration in federal penitentiaries, 
Joseph Valachi prepared a manuscript (hereinafter referred to as the 
Valachi manuscript). concerned with his life history and career in 
crime. 

6. The Attorney General, acting through the Bureau of Prisons of 
the Department of Justice and pursuant to his responsibilities for the 
management and regulation of all Federal penal and correctional insti- 
tutions. 18 U.S.C. §§ 4001, 4042, has promulgated a regulation which 
provides that a manuscript prepared by an inmate of a Federal penal 
or correctional institution shall not be approved for publication "if it 
deals with the life history or criminal career of the writer."" Bureau 
of Prisons Manual Bulletin No. 471 (June 1S, 1956). A copy of said reg- 
ulation is attached hereto as Exhibit A. 

7. In December, 1965, an Agreement (hereinafter referred to as 
the Agreement), was entered into between the Department of Justice 
(hereinafter referred to as the Department), Joseph Valachi (herein- 
after referred to as Valachi), and defendant Peter Maas (hereinafter 
referred to as Maas), concerning the Valachi manuscript. A copy of 
said Agreement, which was signed by defendant Maas and Mr. Paul F. 
McArdle, attorney for Valachi, is attached hereto as Exhibit B. 

8. Under said Agreement, the Department determined to make a 
conditional exception to its policy forbidding publication and gave Va- 
lachi permission to secure an editor to assist him in preparing the 
manuscript for possible publication. 

9. The Department's decision to make a conditional exception to 
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its policy forbidding publication was made expressly subject to the con- 


dition set forth in Paragraph 2 of said Agreement that: 


"The Department retains the complete and absolute right 
to approve the final edited manuscript prior to publica - 
tion or dissemination thereof in any form.’ 


The term "manuscript" is defined in Paragraph 5 to “include any un- 
edited or edited version of the work product produced by Valachi." By 
Paragraph 7, the right to approve the manuscript prior to dissemina- 
tion or publication in any form is "absolute and may be exercised by 
the Department acting solely within its own discretion.” | 

10. Defendant Maas, who had been chosen by Valachi to edit the 
manuscript, executed said Agreement "to evidence his consent to the 
above conditions in the event that a satisfactory agreement for editing 
the manuscript is reached between him and Valachi.” Exhibit B, para. 
10. | 
11. Thereafter, on February 7, 1966, an Editing Agreement (here- 
inafter referred to as the Editing Agreement) was executed by Valachi 
and Maas, a copy of which is attached hereto as Exhibit C. _ 

12. The Editing Agreement was also entered into by Julian S. Bach, 
Jr. (hereinafter referred to as Bach) and Mr. Paul F. McArdle (here- 
inafter referred to as McArdle), attorney for Valachi. It was agreed 
therein that Bach would serve as the exclusive literary agent with re- 
spect to the Valachi manuscript. Said Editing Agreement provided, 


however, that: | 


"The manuscript must be approved by the Department 
of Justice and McArdle before it is submitted to Bach 
for sale in any form." [Exhibit C, para. 4]. 
| 
13. On information and belief it is alleged that at the time Bach 
executed the Editing Agreement he had knowledge of the Agreement en- 
tered into between the Department, Valachi and defendant Maas, and 


that Bach is subject to the conditions of the latter Agreement, which 
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provides in Paragraph 9 that it "shall be binding upon Valachi, his 
heirs, personal representatives, assigns, and anyone entering into an 
agreement with him with respect to the manuscript or its publication 
or dissemination in any form." 

14. Pursuant to the Agreement between the Department, Valachi 
and Maas, the Department delivered during the last week of December, 
1965, two copies of the Valachi manuscript to defendant Maas for edit - 
ing. 

15. On information and belief it is alleged that on February 8, 
1966, defendant Maas was advised by Mr. Jacob Rosenthal, the Depart- 
ment’s Director of Public Information, that it appeared likely that the 
Department would refuse to approve any publication or dissemination 
of the manuscript. Defendant Maas at that time was also advised that 
further editorial work on the manuscript might prove fruitless. 

16. On information and belief it is alleged that defendant Maas, 
nonetheless, proceeded with editorial work on the manuscript and pre- 
pared an outline of the proposed Valachi book for submission to pros- 
pective publishers. The outline consists of edited excerpts from the 
Valachi manuscript and editorial comment and bears the title "Valachi 
Book Excerpts."" On March 14, 1966, without having submitted the out- 
line to the Department and without having secured the Department's ap- 
proval and therefore in breach of the Agreement between the Depart - 
ment, Valachi and defendant Maas (Exhibit B), defendant Maas sent the 
outline to Bach along with a cover letter which was to be forwarded 
with the outline to the prospective publishers. A copy of a letter from 
attorneys for defendant Maas to the Department concerning the in- 
tended use of the outline and cover letter is attached hereto as Exhibit 
Dz. 

17. On March 15, 1966, attorneys for defendant Maas, without hav- 
ing secured the approval of the Department, McArdle, or Valachi, and 
therefore in breach of the Agreement between the Department, defend- 
ant Maas, and Valachi, mailed for filing with the Register of Copy- 
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rights, Library of Congress, an application for registration of a claim 
to copyright for the ''Valachi Book Excerpts" and two copies of said 
excerpts. A copy of said application is attached hereto as Exhibit E. 
On March 17, 1966, the Department asked attorneys for defendant Maas 
to withdraw the application for copyright and the copies of the "Valachi 
Book Excerpts." On March 18, 1966, attorneys for defendant Maas 
wrote the Register of Copyrights requesting that the application be 
withdrawn. The Department has been informed by attorneys for de- 
fendant Maas that this request has been granted. | 

18. On March 15, 1966, after the application for registration of a 
copyright had been mailed for filing with the Register of Copyrights, 
and at the request of the Department, attorneys for defendant Maas 
submitted to the Department a copy of the outline of the proposed Vala- 
chi book and a copy of the cover letter which had been previdusly sent 
to Bach. A copy of the transmittal letter from attorneys for defendant 
Maas to the Department is attached hereto as Exhibit D. 

19. On March 16, 1966, the Attorney General decided pursuant to 
Paragraph 2 of the Agreement entered into between Valachi, the De- 
partment and defendant Mass not to approve dissemination or publica- 
tion of the edited or unedited Valachi manuscript in any shee Attor- 
neys for defendant Maas and for Valachi were informed of this deci- 
sion on March 17, 1966. 

20. On May 4, 1966, attorneys for defendant Maas informed the 
Department that despite the Attorney General's determination not to 
allow publication or dissemination of the Valachi manuscript! in any 


form, defendant Maas intends to disseminate copies of the ''Valachi 
Book Excerpts" which contain edited excerpts from the manuscript 
without the Department's approval and to make arrangements for the 
publication of the Valachi manuscript. 

21. The dissemination and publication of excerpts from 'the Vala- 
chi manuscript by defendant Maas and the statements by attorneys for 
defendant Maas that he intends further dissemination and publication 
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are in direct conflict with and in violation of the explicit terms andcon- 
ditions of the Agreement entered into between the Department, Valachi 
and defendant Maas and would deprive the Department of its right ex- 
plicitly set forth in the Agreement to prohibit dissemination and pub- 
lication of the manuscript in any form. 

22. The United States will suffer irreparable loss, damage and in- 
jury if defendant Maas is not enjoined from any further dissemination 
or publication of copies of or excerpts from the Valachi manuscript in 
that, as the Attorney General has determined, any such publication or 
dissemination would be injurioustothe Department of Justice inthe ex- 
ercise of its responsibilities for law enforcement, and would be incon- 
sistent with the policy underlying the Bureau of Prisons' regulation 
prohibiting the publication by a prisoner of a manuscript dealing with 
his career in crime. 

23. The plaintiff, the United States of America, has no adequate 
remedy other than the relief sought herein. 

24. Given the breaches by defendant Maas of the Agreement en- 
tered into between the Department, Valachi and Maas, and the state- 
ments of defendant Maas' attorneys of intended further dissemination 
and publication, the only effective relief which could be granted to the 
United States would be an order enjoining all further publication and 
dissemination, and an order compelling the return of all copies of and 
excerpts from the manuscript to the Department. 


Count Two 


25. Paragraphs 1 through 24 of Count One are incorporated herein 
by reference. 

26. Defendant Maas has materially breached the Agreement en- 
tered into between defendant Maas, the Department and Valachi (Ex- 
hibit B) in the following respects: 

(a) by sending excerpts from the Valachi manuscript to his literary 
agent Bach without having submitted the manuscript or the excerpts to 
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the Department and without having obtained prior approval from the 
Department. Exhibit B, paras. 2, 5, 6, 7. | 

(b) by filing an application with the Library of Congress. ifor reg- 
istration of a copyright for the ''Valachi Book Excerpts" along with two 
copies of said excerpts without having submitted the manuscript or the 
excerpts to the Department and without having obtained prior approval 
from the Department. Exhibit B, paras. 2, 5, 6, 7. 

27. The material breaches by defendant Maas, hereinbefore al- 
leged, relieve the Department from any further obligations under the 
Agreement. | 

28. Pursuant to his statutory authority for the management of 
Federal penal and correctional insitutions and the discipline of pri- 
soners therein, 18 U.S.C. §§ 4001, 4042, and Bureau:of Prisons’ regu- 
lations issued thereunder (Exhibit A), the Attorney General has deter- 
mined that publication and dissemination of the Valachi manuscript in 
any form will not be allowed. 


Count Three | 

29. Paragraphs 1 through 28 are incorporated herein by refer- 
ence. 

30. Congress has entrusted exclusive responsibility for the in- 
ternal management of Federal penal and correctional institutions and 
the discipline of persons incarcerated therein to the Attorney General 
and the Bureau of Prisons. 18 U.S.C. §§ 4001, 4042. Pursuant to that 
statutory authority, a regulation was promulgated on June 19,| 1956 
which prohibits the publication of a manuscript written by an inmate of 
a Federal penal or correctional institution which "deals with the life 
history or criminal career of the writer.'' Bureau of Prisons Manual 


Bulletin No. 471, attached hereto as Exhibit A. | 


31. Pursuant to that statutory authority and the Bureau af Prisons' 
regulations, the Attorney General has determined that publication or 
dissemination of the Valachi manuscript will not be permitted. 
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32. In November, 1965, the Attorney General decided to permit 
Valachi to secure an editor to assit him in preparing the manuscript 
for possible publication. The Attorney General, however, conditioned 
this permission and the subsequent release of the manuscript to de- 
fendant Maas upon the retention by the Attorney General of the abso- 
lute right to determine whether any further dissemination or publica- 
tion of the manuscript in any form would be permitted. 

33. Any action which might have been taken by Department of Jus- 
tice personnel which could be construed as limiting the Attorney Gen- 
eral’s right to determine whether to allow publication or dissemination 
of the Valachi manuscript in any form would have been unauthorized 
and could not preclude the Attorney General from insisting on adher- 
ence to the regulation and his decision not to allow publication. 


34. Paragraphs 1 through 33 are incorporated herein by reference. 

35. The preparation and publication of manuscripts by inmates of 
Federal penal or correctional institutions are subject to the exclusive 
control of the Attorney General and the Bureau of Prisons acting un- 
der the directions of the Attorney General. 18 U.S.C. §§ 4001, 4042; 
Bureau of Prisons Manual Bulletin No. 471. (Exhibit A). 

36. Any interest which Valachi or defendant Maas may have in the 
Valachi manuscript is subordinate to the right of the Attorney General 
to withhold permission to publish. 

37. The Attorney General has determined that publication and 
dissemination of the Valachi manuscript will not be permitted. 


Count Five 


38. Paragraphs 1 through 37 are incorporated herein by refer- 
ence. 

39. The Department is a third party beneficiary of the Editing 
Agreement entered into between defendant Maas, Bach, Valachi, and 
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McArdle, and by virtue of said Editing Agreement the Department is 
given the right to approve the Valachi manuscript "before it is submit- 
ted to Bach for sale in any form." Exhibit C, para. 4. : 

40. Defendant Maas breached said Editing Agreement by submit - 
ting excerpts from the Valachi manuscript to Bach for sale in outline 
form without having submitted the excerpts or the manuaere to the 
Department and without having secured the Department's approval. 

41. On March 16, 1966, the Attorney General, acting for the De- 
partment, exercised the Department's rights under said Editing Agree- 
ment by disapproving any publication or dissemination of the Valachi 
manuscript. 

WHEREFORE, the plaintiff respectfully prays: 

(a) that this Court issue an order permanently restraining and 
enjoining defendant Maas, his agents, assigns, Successors, and anyone 
acting in concert with said persons from disseminating or publishing 
in any form edited or unedited copies of or excerpts from the Valachi 
manuscript; | 

(b) that this Court issue an order compelling defendant| Maas to 
return to the custody of the Department of Justice all edited or un- 
edited copies of and excerpts from the Valachi manuscript now in his 
possession or in the possession of his agents, assigns, successors, or 
anyone acting in concert with said persons: | 

(c) that this Court, pending the final determination of this case, 
issue a preliminary injunction restraining and enjoining defendant 
Maas, his agents, assigns, successors, and anyone acting in concert 
with said persons from disseminating or publishing in any form edited 
or unedited copies of or excerpts from the Valachi manuscript: 

(a) that this Court, pending the issuance of the aforesaid injunc- 
tion, issue forthwith a temporary restraining order restraining and 
enjoining defendant Maas, his agents, assigns, Successors, and anyone 
acting in concert with said persons from disseminating or publishing 
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in any form edited or unc dited copies of or excerpts from the Valachi 
manuscript: 
(e) that the Court grant plaintiff such other and further relief as 


may be necessary or appropriate. 


/s/ John W. Douglas 
Assistant Attorney General 


/s/ David G. Bress 
United States Attorney for 
the District of Columbia 


/s/ Harland F. Leathers 

/s/ Irwin Goldbloom 

/s/ James C. Gaither 
Attorneys, Department of Justice 


VERIFICATION 


City of Washington ) ss: 
District of Columbia ) 


Fred M. Vinson, Jr., Assistant Attorney General, Criminal Divi- 
sion, United! States Department of Justice, being first duly sworn, says 
that he has read the foregoing complaint of the United States of Amer- 
ica and knows the contents thereof, and that the same are true of his 
own knowledge except as to the matters which are therein stated to be 
on information and belief and he believes those matters to be true. 


/s/ Fred W. Vinson, Jr. 


[Exhibit "A"] 


UNITED STATES DEPARTMENT OF JUSTICE 
BUREAU OF PRISONS 
Washington 25 


June 19, 1956 


MANUAL BULLETIN NO. 471 | 
TO ALL FEDERAL PENAL AND CORRECTIONAL INSTITUTIONS 


RE: MANUSCRIPTS OF INMATES 


The Provisions of Chapter X, Paragraph 26, page 126, Manual of 
Policies and Procedures, are superseded by the following: 
The writing of fiction, non-fiction, poetry, music and lyrics, draw- 


ings and cartoons by inmates are considered primarily educational ac- 
tivities, having as their purpose the development of skill or talent in 
these fields. Inmates may be permitted to enroll in institutional or 
correspondence courses in creative writing, but the disposition of 
manuscripts prepared in this or any other connection shall be subject 
to the following regulations: | 

1. Inmates may be permitted to prepare manuscripts for publica - 
tion in the institutional inmate magazine or in connection with their 
educational program. | 

2. An inmate may be permitted to submit a manuscript to a pub- 
lisher or editor only after review and specific approval by the Bureau. 
Inmates who may be regarded as professional writers or who have 
earned all or a major portion of their living from writing shall not be 
permitted to send their work out for publication. 

3. In the event an inmate wishes to prepare a manuscript to be 
taken home when he is released; sent home or to an approved cor- 
respondent; or submitted to a publisher or editor, the following pro- 
cedures and regulations shall apply: 


(a) The inmate shall submit a request outlining the 
content of the manuscript to the Supervisor of 
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Education or some other officer designated by 
the Warden. who will approve or disapprove the 
request after consultation with the Associate 
Warden or Warden. In the event the manuscript 
contemplated is one that would exceed 6,000 words, 
the request and outline of content shall be sub- 
mitted to the Bureau for approval or disapproval. 
If the Bureau approves the preparation of such a 
manuscript it may, as a condition of its release 
require that the completed manuscript be submit- 
ted for approval or disapproval. 


At the time an inmate is given permission to 
work on his proposed manuscript, he shall sign 
a statement to the effect that he agrees to accept 
the condition that the Director of the Bureau of 
Prisons shall retain the authority to determine 
whether the manuscript shall be released to the 
writer at the time or subsequent to his release 
from the institution; or whether the manuscript 
may be submitted to a publisher while the in- 
mate is still confined in the institution; or whether 
the manuscript shall be confiscated. 


Manuscripts prepared without prior approval and 
procedures provided above shall be confiscated. 


No manuscript shall be given to an inmate to take 
with him upon his discharge from the institution 
or forwarded to him thereafter unless the manu- 
script has been approved for such release by the 
Warden. If the Warden has any question about the 
release of such manuscript, it shall be forwarded 
to the Bureau for review and final determination. 


If the inmate prepares a manuscript for review by 

a publisher, he shall submit this to the Supervisor 
of Education for referral to the Bureau for examina- 
tion and approval. 


An inmate shall not be permitted to correspond 
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with an editor, publisher, or literary agent regard- 
ing the placement or disposition of a manuscript 
until all the preceding conditions have been met. 


4. A manuscript shall not be approved or released (a) if it deals 
with the life history or the criminal career of the writer or that of any 
other inmate, (b) if it contains what may be considered as insulting or 
libelous reference to institutional personnel or other public officials, 
(c) if it is lewd, obscene, or pornographic, (d) if it is contrary to the 
public interest. A manuscript that falls in any of the above ateg aries 
may be confiscated. 


J. B. Bennett 
Director 
June 19, 1956 


[Exhibit "B"] 
MEMORANDUM OF UNDERSTANDING 


This Memorandum of Understanding is entered into ikeden Joseph 
Valachi (hereinafter called Valachi) and the Department of Justice 
(hereinafter called the Department). 

Whereas: 

The Bureau of Prisons of the Department has a policy whereby a 
manuscript written by an inmate shall not be approved or released for 
publication in any form if it deals with the life history of the criminal 
career of the writer. 


Valachi has written such a manuscript and has requestdd the De- 
partment to permit publication thereof. | 

Valachi did not write said manuscript for personal or selfish pur- 
poses, but at the instance of the Department amd with its approval, for 
the law enforcement purpose of seeking intelligence information beyond 
that recounted by Valachi in interviews. 
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Valachi's notoriety is not the direct result of the nature of his 
career in crime. but rather is the result of his disclosures about the 
nature of organized crime. which were made public at the request of 
the Department and a Senatorial investigating committee. 

For the foregoing reasons and because law enforcement may be 
benefited substantially by publication of the manuscript, the Depart- 
ment has determined to make an exception to its policy forbidding such 
publication, subject however to the following conditions. 

Now. therefore, it is expressly understood and agreed as follows: 

1. Valachi has chosen Peter Maas to edit his manuscript for pub- 
lication, subject to arriving at a mutually satisfactory agreement. Any 
such agreement between Valachi and his editor shall be expressly sub- 
ject to the terms and conditions of this Memorandum. 

2. The Department retains the complete and absolute right to ap- 
prove the final edited manuscript prior to publication or dissemina- 
tion thereof inany form. This shall include the right ofthe Department 
to require the elimination of material the Department deems injurious 
to law enforcement purposes. 

3. The Department reserves the right to revoke or to withhold 
permission to publish or disseminate should it find that the identity of 
the publisher or disseminator or the form or format of dissemination 
are insufficiently dignified or are injurious to law enforcement pur- 
poses. 

4. It is understood that no arrangements for editing of the manu- 
script, the formof publication or dissemination, promotion or publcity 
will be permitted if, in the sole judgment of the Department, such may 
create difficulties in ensuring Valachi's security or may create undue 
administrative burdens for his maintenance. 

5. Where the term manuscript is used herein, it shall include any 
unedited or edited version of the work product produced by Valachi in 


whatever form it may take for use in any media. 
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6. The conditions of this agreement shall be applicable to publica- 


tion or dissemination in any form and by or in any media, including but 
not limited to hard-cover books, paperbacks, magazines, serialization, 


film, radio or television. 

7. It is understood that the rights and reservations residing in the 
Department as a result of this Memorandum are absolute and may be 
exercised by the Department acting solely within its own discretion. 

8. This Memorandum shall be incorporated by reference and spe- 
cifically acknowledged in any agreement entered into by Valachi, and/or 
Peter Maas, which have any relation to Valachi's manuscript or the 
publication or dissemination thereof in any form. | 

9. This Memorandum shall be binding upon Valachi, his heirs, 
personal representatives, assigns, and any one entering into an agree- 
ment with him with respect to the manuscript or its publication or dis- 
semination in any form. It is understood however that Valachi may not 
assign any rights he may have in and to the manuscript or revenues 
derived from said manuscript without the consent of the Department. 

10. Peter Maas executes this agreement to evidence his consent 
to the above conditions in the event that a satisfactory agreement for 
editing the manuscript is reached between him and Valachi. Peter 
Maas also acknowledges that any such agreement for him to edit the 
manuscript will not give his employer, Curtis Publishing Company, any 
preference or favored position as the publisher of the manuscript, it 
being understood that the choice of publisher is left to Joseph Valachi 
and his attorney subject to the conditions of this Memorandum. 

Dated: 
Department of Justice 
By: 
ee ee 
Joseph Valachi 


/s/ Paul Mc Ardle, Esquire /s/ Peter Maas 
Counsel for Joseph Valachi 


[Exhibit "C’’] 


COVINGTON & BURLING 
Union Trust Building 
Washington, D.C. 20005 


February 16, 1966 


Hon. Fred M. Vinson, Jr. 
Assistant Attorney General - 
Criminal Division 
Department of Justice 
Washington, D. C. 


Dear Fred: 


Enclosed is a copy of the agreement which was executed on Febru- 
ary 7, 1966. 
Sincerely, 


/s/ Paul F. McArdle 
Enclosure 


AGREEMENT 


WHEREAS, Joseph Valachi has written a manuscript concerning 
his private life, and 

WHEREAS, the Department of Justice has consented to the publica- 
tion of this manuscript, and 

WHEREAS, Paul F. McArdle has been retained by Joseph Valachi 
to act as his attorney. 

NOW, THEREFORE, THIS AGREEMENT made this _ day of 

, 1966, between Joseph Valachi (hereinafter called "VALACHI"), 

Peter Maas (hereinafter called ''MAAS"), Julian S. Bach, Jr. (herein- 
after called BACH"), and Paul F. McArdle (hereinafter called "Mc- 
ARDLE"). 
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WITNESSETH: 


1. VALACHI and MAAS agree to cooperate exclusively with each 
other in the preparation and sale of a booklength manuscript. 

2. VALACHI will make himself available, with the permission of 
the Department of Justice, for interviews by MAAS and/or additional 
oral or written information requested by MAAS. 

3. The manuscript will be published in any of the following by- 


lines as selected by MAAS: 
"By Joseph Valachi with Peter Maas" 
"By Joseph Valachi, Edited by Peter Maas" 
"By Joseph Valachi as told to Peter Maas” 
"By Joseph Valachi in cooperation with Peter Maas’ { 


4. The manuscript must be approved by the Departed of Justice 
and McARDLE before it is submitted to BACH for sale in any form. 

5. Any contract for sale of rights in the manuscript must be ap- 
proved in writing by McARDLE, on behalf of VALACHI, and MAAS. 
McARDLE agrees that he will not withhold approval of the manuscript 
if the said manuscript conforms substantially to the original manu- 
script of VALACHI. | 

6. The copyright of the manuscript will be in the names of "'Jo- 
seph Valachi and Peter Maas". 

7. VALACHI, MAAS, McARDLE agree that BACH shall serve as 
their exclusive agent in all matters pertaining to the sale of book, 
magazine, newspaper, film, television, radio, recording, stage or other 
performing rights in the manuscript. BACH and/or his heirs, execu- 
tors and administrators shall be entitled to receive as the agency com- 
mission a sum equal to ten percent (10%) of all monies due and payable 
to and for the account of VALACHI and MAAS, on the sale of all rights 
in the manuscript. In the event of the sale of rights through the use of 
sub-agents chosen by BACH, BACH will be responsible for paying any 
sub-agents their commission and neither VALACHI ano MAAS will 
be responsible for the payment of such commission. 


JA 18 


8. All monies due under this agreement shall be paid to BACH 
who, after retaining the agency commission, will remit promptly to 
McARDLE, on behalf of VALACHI, and MAAS all monies due them un- 
der the terms of this agreement. 

9. All monies, after the payment of the agency commission, will 
be divided equally between McARDLE, on behalf of VALACHI, and 
MAAS. It is specifically agreed that the first $20,000 after deduction 
of the agency commission from any monies received by BACH from 
the sale of the rights in the manuscript will be paid to MAAS. The next 
$20.000 after the payment of the agency comission from any monies 
received by BACH from the sale of the rights in the manuscript will be 
paid to VALACHI. All other monies received by BACH after the above- 
mentioned payment, less the payment of the agency commission, will 
be divided equally between McARDLE, on behalf of VALACHI, and 
MAAS. 

10. VALACHI agrees that in connection with any disposition of any 
of the rights referred to above, he will upon request waive all claims 
of violation of right of privacy and/or libel and slander resulting from 
the use of his possession of such rights without any additional payment 
or compensation whatsoever to him. 

11. McARDLE, on behalf of VALACHI, agrees to reimburse MAAS 
for the necessary expenses incurred directly and/or indirectly in con- 
nection with preparation and editing of the manuscript, including veri- 
fication of places, names and dates mentioned by Valachi, subject to 
the presentation of vouchers or lists presented by MAAS to McARDLE. 

12. McARDLE, on behalf of VALACHI, agrees to reimburse BACH 
for expenses directly or indirectly incurred in connection with the sale 
of the manuscript to the extent of no more than $500.00 upon the pres- 
entation of vouchers or lists presented by Bach and submitted to Mc- 
Ardle. 

13. Reimbursement of expenses will be made by BACH after the 
approval of McARDLE, from the next monies received by BACH from 
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the sale of rights in the manuscript. No agency commission will be 
taken on expenses. 

14. This agreement shall be considered null and void if MAAS 
does not complete the preparation of the manuscript for sale within 
nine months of the signing of this agreement. 

15. This agreement shall be considered null and void if BACH does 
not negotiate the sale of any United States book or first serial rights 
in the manuscript, with the approval of McARDLE, on behalf of VALA- 
CHI, and of MAAS within nine months of the signing of this agreement. 

16. No parties to this agreement shall be liable to the others, how- 
ever, for any delay in performance or failure to perform hereinunder 
due to any cause beyond the control of such party, much as’ serious ill- 
ness, hospitalization, or accident. 

17. In the event of VALACHI's death, or serious illness, or his 
failure or refusal to cooperate as provided for in this agreement, it is 
agreed that MAAS may complete the work and make all arrangements 
for the dispoSition of all rights within the manuscript, subject to Mc- 
ARDLE's reasonable approval. 


Joseph Valachi 


Peter Maas | 


Julian S. Bach, Jn. 


Paul F. McArdle | 


[Exhibit "D"] 


AMRAM, HAHN & SUNDLUN 


Colorado Building 
Washington, D. C. 20005 


March 15, 1966 


Honorable Fred M. Vinson, Jr. 
Assistant Attorney General 
Criminal Division 
Department of Justice 
Washington, D.C. 20538 

Re: Our File 2683 
Dear Fred: 


We are sending you herewith the outline of the Joseph Valachi 
book, which has been prepared by Peter Maas for submission to pros- 
pective publishers. Also enclosed is a copy of Peter's covering letter 
addressed to Julian Bach, the agent for the book. The covering letter 
will be forwarded with the outline to the publishers. 

As you know, Jack Rosenthal's letter of December 22, 1965, con- 
templates our showing you the final edited manuscript, rather thanthis 
outline. However, as you know, under the written contract executed on 
February 7, 1966 by Messrs. Valachi, Maas, McArdle and Bach, the 
rights to publication may be sold in the outline form. As we are selling 
the manuscript in this form, we are pleased to deliver it to you in this 
form. 


Very truly yours, 
Amram, Hahn & Sundlun 


Enclosures (2) 
cc: Paul McArdle, Esq. (w/enc.) 
Mr. Peter Maas 
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[Filed May 10, 1966] 


MOTION OF THE UNITED STATES 
FOR A PRELIMINARY INJUNCTION 


The United States of America, by its undersigned attorneys, moves 
the Court for a preliminary injunction restraining and enjoining defend- 
ant Peter Maas, his agents, assigns, successors, and anyone acting in 
concert with said persons from disseminating or publishing in any 
form edited or unedited copies of or excerpts from the mahuscript 
written by Joseph Valachi while incarcerated in the District of Colum- 
bia Jail, Washington, D.C. 

In support of this motion, the Court is respectfully referred to the 
verified complaint, the exhibits attached thereto, the affidavit of Mr. 
Fred M. Vinson, Jr., Assistant Attorney General, Criminal Division, 
United States Department of Justice attached hereto, and the memoran- 
dum filed herewith. | 


Respectfully submitted, 


/s/ John W. Douglas | 
Assistant Attorney General 


| 
[Filed May 10, 1966] | 


AFFIDAVIT OF FRED M. VINSON, JR., ASSISTANT 
ATTORNEY GENERAL, CRIMINAL DIVISION © 
UNITED STATES DEPARTMENT OF JUSTICE 


City of Washington  ) 
) ss: 
District of Columbia ) 
Fred M. Vinson, Jr., being duly sworn, deposes and says: 
1. Deponent is the Assistant Attorney General, Criminal Division, 


United States Department of Justice, and as such has access to all 
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books and records of said Division, and has knowledge of the matters 
set forth therein. 

2. The averments in this affidavit are based upon official records 
maintained in'the Criminal Division as well as deponent's knowledge 
concerning the matters hereinafter referred to. 

3. Joseph Valachi is an inmate of the Federal Correctional Insti- 
tution at Milan. Michigan, serving sentences imposed upon his convic- 
tion of federal crimes. During the period of his incarceration in Fed- 
eral penal or correctional institutions, Joseph Valachi wrote a manu- 
script concerned with his life history and career in crime. 

4. After it became known that Valachi had prepared a manuscript, 
requests were made upon the Department of Justice to allow publica- 
tion of the manuscript when completed. After a good deal of discus- 
sion, the Department decided to make a conditional exception to the 
Bureau of Prisons’ regulation which prohibits publication of a manu- 
script prepared by an inmate of a Federal penal or correctional insti- 
tution which “deals with the life history or criminal career of the 
writer.’ A copy of said regulation is attached to the Complaint of the 
United States as Exhibit A. Accordingly, the Department permitted 
Valachi to secure an editor who would help him prepare the manuscript 
for possible publication. The Department, however, reserved "the com- 
plete and absolute right to approve the final edited manuscript prior to 
publication or dissemination thereof in any form." Valachi then chose 
Peter Maas to edit the manuscript. 

5. The respective rights and obligations of the Department, Mr. 
Maas and Valachi are set forth in an Agreement entered into between 
the Department, Valachi and Mr. Maas. A copy of said Agreement, 
which was signed by Mr. Maas and Mr. Paul F. McArdle, attorney for 
Valachi, is attached to the Complaint of the United States as Exhibit B. 
Paragraph 2 of that Agreement expressly provides that "the Depart- 
ment retains the complete and absolute right to approve the final edited 
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manuscript prior to publication or dissemination thereof in any form." 


Paragraph 7 provides that this right is "absolute and may be exercised 
by the Department acting solely within its own discretion." 

6. Pursuant to the Agreement, the Department during the last week 
of December, 1965, submitted two copies of the V zlachi manuscript to 
Mr. Maas for editing. 

7. On February 8, 1966, Mr. Maas was advised by Mr, Jacob Ro- 
senthal, the Department's Director of Public Information, that there 
was a substantial likelihood that publication would not be allowed and 
that further efforts toward publication might prove fruitless. This oc- 
curred the day after Valachi, his attorney Mr. Paul F. McArdle, Peter 
Maas, and Julian S. Bach, Jr., entered into an agreement concerning the 
relationship between Valachi and Maas and arrangements for sale of 
rights in the manuscript. A copy of said agreement is attached to the 
Complaint of the United States as Exhibit C. Under said agreement, 
Valachi, Maas and McArdle agreed that Bach would serve as their ex- 
clusive literary agent with respect to the sale of rights in the manu- 
script. The agreement expressly provides that "the manuscript must 
be approved by the Department of Justice . . . before it is submitted to 
Bach for sale in any form."' I have been informed by Mr. William G. 
Hundley, Chief, Organized Crime & Racketeering Section, Criminal 
Division, Department of Justice, and Mr. Paul F. McArdle, attorney for 
Valachi, that, as Paragraph 9 of the Agreement between the Depart- 
ment, Valachi and Maas requires,the agreement between Bach, Valachi, 
McArdle and Maas was submitted to the Department prior to execution. 
The Department's subsequent approval of the agreement was based and 
conditioned upon the inclusion therein of Paragraph 4 which provides 
that the manuscript must be approved es the Department "before it is 
submitted to Bach for sale in any form.’ 

8. I have been informed by attorneys for Mr. Maas that despite the 
Department's advice to Mr. Maas that publication would probably not be 
allowed, he proceeded with editorial work on the manuscript and pre- 
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pared an outline of the proposed Valachi book for submission to pros- 
pective publishers. The outline consists of edited excerpts from the 
Valachi manuscript and editorial comment, and bears the title "Valachi 
Book Excerpts.” 

9. On March 14, 1966, without having previously obtained approval 
by the Department, Mr. Maas sent the outline to Mr. Bach along with 
a cover letter which was to be forwarded with the outline to prospective 
publishers. On March 15, 1966, without having secured prior approval 
by the Department, attorneys for defendant Maas mailed for filing with 
the Register of Copyrights. Library of Congress, an application for reg- 
istration of a claim to copyright covering the ''Valachi Book Excerpts" 
along with two copies of said excerpts. A copy of said application is at- 
tached to the Complaint of the United States as Exhibit E. 

On March 17, 1966, the Department asked attorneys for defendant 
Maas to withdraw the application for copyright and the copies of the 
"*Valachi Book Excerpts". On March 18, 1966, attorneys for defendant 
Maas wrote the Register of Copyrights requesting that the application 
be withdrawn. The Department has been informed by attorneys for de- 
fendant Maas that this request has been granted. 

10. On March 15, 1966, after said copyright application had been 
mailed for filing, and at the request of the Department, attorneys for 
Mr. Maas submitted copies of the aforesaid outline and the cover letter 
to the Department. A copy of the transmittal letter from attorneys for 
defendant Maas to the Department is attached to the Complaint of the 
United States as Exhibit D. 

11. On March 16, 1966, the Attorney General decided on the basis 
of his rights under the Agreements hereinbefore mentioned and pur- 
suant to his responsibilities for the management of Federal penal and 
correctional ‘institutions, 18 U.S.C. §§ 4001, 4042, and the regulations 
promulgated thereunder, not to approve publication or dissemination of 
the Valachi manuscript in any form. Attorneys for Mr. Maas and Va- 
lachi were informed of this decision on March 17, 1966. 
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12. On March 16, 1966, the Attorney General determined that any 
further publication or dissemination of the Valachi manuscript would be 
detrimental to law enforcement and would be inconsistent with the pub- 
lic policy underlying the Bureau of Prisons' regulation which prohibits 
the publication by a prisoner of a manuscript which deals with his life 
history or his career in crime. This determination is reflected in the 
Memorandum from the Attorney General to the Director of the Bureau 
of Prisons which is attached hereto. | 

13. On May 4, 1966, attorneys for Mr. Maas informed the Depart- 
ment that, despite the Attorney General's decision not to approve pub- 
lication or dissemination of the Valachi manuscript in any form, Mr. 
Maas intends to disseminate copies of the "'Valachi Book PSCC SERS, 
which contain edited excerpts from the manuscript andto make arrange- 
ments for the publication of the Valachi manuscript. 


/s/ Fred M. Vinson, Jr. 
Assistant Attorney General 


Criminal Division | 


United States Department of 
Justice 


UNITED STATES GOVERNMENT | 
MEMORANDUM Department of Justice 


To: Mr. Myr! E. Alexander ; 
Director April 1, 1966 


Bureau of Prisons 


From: The Attorney General 


Subject: Valachi Manuscript | 


This memorandum reflects my decision of March 16, 1966, that 
publication of the Valachi manuscript should not be allowed. This de- 
cision was prompted by several considerations, including (1) the policy 
underlying the Bureau of Prisons’ regulation which bars publication of 
a manuscript dealing with the life history or criminal career of the in- 
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mate (Bureau of Prisons Manual Bulletin No. 471): (2) my determina- 
tion that.in the light of all the circumstances, publication of the manu- 
script would be deterimental to law enforcement: and (3) the recent dis- 
semination, without Department of Justice approval, of excerpts from 
the manuscript. 


[Filed May 17, 1966] 


AFFIDAVIT OF NICHOLAS deB. KATZENBACH 
THE ATTORNEY GENERAL, UNITEDSTATES 
DEPARTMENT OF JUSTICE 


City of Washington  ) Je 


District of Columbia 


Nicholas deB. Katzenbach, being duly sworn, deposes and says: 

1. Deponent is the Attorney General of the United States. 

2. On March 16, 1966, I decided that publication or dissemination 
of the Valachi manuscript in any form should not be approved. This 
decision was prompted by several considerations, including (1) my de- 
termination that, in the light of all the circumstances, publication of the 
manuscript would be detrimental to law enforcement; (2) the policy un- 
derlying the Bureau of Prisons’ regulation which bars publication of a 
manuscript dealing with the life history or criminal career of an in- 
mate (Bureau of Prisons Manual Bulletin No. 471); and (3) the dissemi- 
nation, without Department of Justice approval, of excerpts from the 
manuscript. 

3. The underlying significance of Valachi's disclosuresisthat they 
attest to the existence of a disciplined nationwide racketeering organi- 
zation. Against a background of considerable public ignorance, apathy, 
and skepticism regarding organized crime, it was initially believed that 
such disclosures could, by generating public concern about organized 
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crime, make a contribution to law enforcement. The possibility of gen- 
erating such public concern was thought to justify making a conditional 
exception to the Bureau of Prisons’ regulation which prohibits the pub- 
lication of a manuscript written in prison which deals with the criminal 
career of the writer. Hence, Valachi was given permission to secure 
an editor and to take steps toward possible publication. This permis- 
sion and the subsequent release of copies of the manuscript to Mr. 
Peter Maas for editing were authorized, however, only upon the condi- 
tion that the Department retain, among other things, the absolute right 
to determine whether any further dissemination or publication of the 
manuscript to any form would be permitted. | 

4. The continuing intensity of opposition to pablication of the manu- 
script and criticism of Valachi, however, prompted my subsequent de- 
termination that publication or dissemination of the manuscript would 
be detrimental to law enforcement. It now appears that, instead of in- 
creasing the public awareness of the existence of organized crime, pub- 
lication or dissemination of the Valachi manuscript would iresult in fur- 
ther intensive criticism and ridicule of Valachi and his manuscript, 
discrediting the testimony which Valachi previously gave in public 
about the organized crime danger, and increasing the public skepticism 
and cynicism about the very existence of the danger. Such a result 
would make the public less, rather than more, alert to these continuing 
threats to law enforcement, thereby complicating and making more dif- 
ficult the effective discharge by the Department of Justice of its law 
enforcement responsibilities. NL 

5. Inthe light of the foregoing considerations, I have'|determined 
that it would be contrary to the public interest to depart from the Bu- 
reau of Prisons’ regulation prohibiting the publication of a manuscript 
written by a prisoner which deals with his life in crime. The policies 
underlying this regulation -- that a person convicted of crime should 
not be allowed to expolit and glamorize his career in crime, and that 
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personal wealth held and enjoyed by an inmate m y cause dissension 
and additional disciplinary problems within the prison society -- are 
too important to be abandoned absent substantial countervailing consid- 
erations. 


s Nicholas deB. Katzenbach 
The Attorney General 
United States Department of Justice 


[Filed May 17, 1966] 


AFFIDAVIT OF WILLIAM G. HUNDLEY, CHIEF, 
ORGANIZED CRIME & RACKETEERING SECTION 
CRIMINAL DIVISION, UNITED STATES DEPART- 
MENT OF JUSTICE 


City of Washington 


ss: 
District of Columbia ) 


William G. Hundley. being duly sworn, deposes and says: 

1. Deponent is the Chief of the Organized Crime & Racketeering 
Section. Criminal Division, United States Department of Justice. 

2. In 1962 Joseph Valachi was transferred pursuant to the direc- 
tion of the Attorney General and by order of the Bureau of Prisons 
from the Federal Correctional Institution in Atlanta, Georgia, to vari- 
ous places of confinement and on August 30, 1963, to the District of 
Columbia Jail, as authorized by 18 U.S.C. §§ 4002, 4082. while in- 
carcerated in the District of Columbia Jail, where he prepared the 
‘manuscript in issue, Joseph Valachi was at all times subject to the ex- 
clusive control and supervision and was in the lawful custody of the At- 
torney General of the United States, acting through the Bureau of Pri- 
sons. On March 22, 1966 Joseph Valachi was transferred at the direc- 
‘tion of the Attorney General from the District of Columbia Jail to the 
Federal Correctional Institution in Milan, Michigan. 
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3. In 1965, before the Department of Justice had decided to allow 
Joseph Valachi to take steps toward the possible publicat ion of the 
manuscript which he prepared in the District of Columbia Jail, I gave 
one copy of the manuscript to Peter Maas. 

4. The copy of the manuscript was given to Peter Maas upon the 
understanding that he was to use it for the purpose of evaluating its 
literary content to determine whether in the event that the Depart ment 
of Justice granted permission, he would want to edit the manuscript. 

5. I explained to Mr. Maas that he was being given the copy of the 
manuscript solely for his confidential use as described above. 

6. During the last week of December, 1965, or the first week of 
January, 1966, Peter Maas and Paul F. McArdle, then serving as at- 
torney for Valachi, came to my office to discuss the Department’ s de- 
cision to allow Valachi to secure an editor to assist him in preparing 
the manuscript for possible publication and the conditions. ‘which the 
Department was attaching to the release of the Valachi manuscript to 
Peter Maas who had been chosen by Valachi as editor. 


7. I delivered to Peter Maas and Paul F. McArdle at that meeting 
the Agreement, prepared by the Department of Justice, which set forth 
the conditions attached to the release of the manuscript, a! copy of 
which is attached to the Complaint of the United States as Exhibit “Br: 

8. After reading the Agreement, both Peter Maas and Paul F. 
McArdle orally gave their assent to the terms and conditions thereof 
and affixed their signatures to it. 


9. The Department's purpose in having said Agreement executed 
by Peter Maas and Paul F. McArdle, as explained to me by Mr. Fred 
M. Vinson, Jr., Assistant Attorney General, Criminal Division, United 
States Department of Justice, was to insure that the Department would 
have a written instrument -- agreed to by Peter Maas and! Paul F. Mc- 
Ardle, as attorney for Valachi -- setting forth the conditions upon 
which Valachi and Maas could proceed toward the possible publication 
of the Valachi manuscript. 
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10. At notime did Peter Maas or Paul F. McArdle indicate that 
their agreement was conditioned upon signature of the Agreement by 
me or any other representative of the Department of Justice. 

11. After the Agreement had been signed by Paul F. McArdle and 
Peter Maas. it was placed in a file in my office where it remained un- 
til February or March 1966 when I delivered it to Mr. Fred M. Vinson, 
Jr.. Assistant Attorney General. Criminal Division, United States De- 
partment of Justice. 

12. During January, 1966, Peter Maas, Paul F. McArdle and I 
met to discuss the possibility of engaging a literary agent to assist in 
the sale of the proposed Valachi book to publishers. I concurred inthe 
suggestion that this be done. Each of the persons present at that meet- 
ing. Peter Maas, Paul McArdle and I, acknowledged that any agree- 
ment entered ‘into with a literary agent would be subject to the condi- 
tions which the Department had imposed upon the release of copies of 
the manuscript to Peter Maas. 

13. In late January or early February 1966 I was shown the Agree- 
ment which was to be entered into between Peter Maas, Joseph Vala- 
chi, Paul McArdle and Julian S. Bach, Jr., and did not object to it. A 
copy of said Agreement is attached to the Complaint of the United 
States as Exhibit "C”’. 

14. In early March 1966 I received a telephone call from Peter 
Maas concerning an outline which he had prepared of the proposed 
Valachi book: Peter Maas informed me that he had or was going to 
submit the outline to the literary agent, Julian S. Bach, Jr., to get his 
comments concerning its form, saleability, and content. 

15. At notime did Peter Maas inform me that he contemplated, 
and at no time did I approve, the submission of the outline to the lit- 
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erary agent for further dissemination to publishers or for! jany purpose 
other than that mentioned in paragraph 14 above. 


/s/ William G. Hundley 

Chief, Organized Crime & 
Racketeering Section | 

Criminal Division 

United States Department of Justice 


[Filed May 17, 1966] 


AFFIDAVIT OF JACOB ROSENTHAL, DIRECTOR 
OF PUBLIC INFORMATION, UNITED STATES 
DEPARTMENT OF J USTICE 


City of Washington ) S 


s 
District of Columbia } 


Jacob Rosenthal, first being duly sworn, deposes anda says: 

1. Deponent is the Director of Public Information, United States 
Department of Justice and has held this position since October 1964. 

2. After it became known in January, 1965 that Joseph Valachi 
had prepared a manuscript, requests were made to the Department of 
Justice by numerous publishers to allow publication of the Fopnnscript 
when completed. 

3. Throughout 1965 Peter Maas made numerous requests for per- 
mission to edit the Valachi manuscript. On several occasions prior to 
December of 1965, I advised Peter Maas that the matter was under 
consideration but that no decision had been made. 

4. The Department then decided to make a condit ional exception 
to the Bureau of Prisons' regulation which prohibits the publication of 
a manuscript written by a prisoner which deals with his life history or 
career in crime. The Department further determined that ithe condi- 
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tions which were to be attached to the release of the manuscript to 
Peter Maas. who had been chosen by Valachi to edit the manuscript, 
should be explicitly set forth in a written agreement and signed by Mr. 
Maas. During the week of December 14, 1965, such an agreement was 
prepared. a copy af which is attached to the complaint of the United 
States as Exhibit B. 

5. On December 22. 1965. I notified each of the publishers who 
had requested publication rights and Peter Maas that the Department 
had decided to make a conditional exception to the Bureau of Prisons’ 
regulation and that the Department concurred in Valachi’s selection of 
Peter Maas as editor. 

6. During the last week of December, 1965 or the first week of 
January. 1966. Peter Maas came to my office at the Department of 
Justice. Washington, D.C. and asked that I give him a copy of the Va- 
lachi manuscript. 

7. Linformed Peter Maas at that time that an agreement setting 
forth the conditions upon which copies of the manuscript would be re- 
leased had been prepared, and that it was necessary that he sign it to 
evidence his assent to the conditions which the Department was attach- 
ing to the release of the manuscript. 

8. Peter Maas, at that time, informed me that he had executed 
the agreement earlier that day in the Office of William G. Hundley, 
Chief of the Organized Crime & Racketeering Section, Criminal Divi- 
sion, United States Department of Justice. 

9. Having been assured by Peter Maas that he had executed the 
agreement evidencing his consent to the conditions imposed upon the 
release of the manuscripi to him, I delivered, at that time, one copy of 
the Valachi manuscript to Peter Maas. 


/s/ Jacob Rosenthal 
Director of Public Information 
United States Department of Justice 


[Filed May 17, 1966] 
AFFIDAVIT OF PAUL F. McARDLE 


City of Washington ) ae 


District of Columbia 

Paul F. McArdle, being duly sworn, deposes and says: 

1. Deponent is an attorney, authorized to practice law in the Dis- 
trict of Columbia, and associated with the law firm of ae? & 
Burling. 

2. In December 1965 I was approached by see neee of the 
United States Department of Justice in my capacity as President of the 
District of Columbia Bar Association concerning the provision of coun- 
sel for Joseph Valachi in connection with the possible publication of the 
manuscript which he had prepared while incarcerated in the District of 
Columbia Jail. I agreed to serve as Valachi's attorney with respect to 
this matter. I served in that capacity until April 6, 1966. 

3. I was informed in late December 1965 that the Department of 
Justice had decided to make a conditional exception to its policy which 
prohibits the publication of a manuscript written by a prisoner which 
deals with his life history or career in crime. | 

4. During the last week of December 1965 or the first week of 
January 1966 I attended a meeting in the office of William G. Hundley, 
Chief of the Organized Crime & Racketeering Section, Criminal Divi- 
sion, United States Department of Justice. Also in attendance at that 
meeting was Peter Maas, whom Valachi had selected to edit his manu- 
script. 


5. Mr. Hundley presented to me and to Peter Maas at that time an 
agreement setting forth the conditions upon which the Department of 
Justice had decided to permit Peter Maas and Valachi to proceed to- 
ward possible publication. A copy of said Agreement is attached to the 
Complaint of the United States as Exhibit ''B". 
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6. At the aforesaid meeting. and after reading the Agreement, I 
signed it as attorney for Valachi. indicating my assent to the terms and 
conditions thereof. The Agreement was also read and signed by Peter 
Maas in my presence at the same meeting. 

7. At notime during said meeting did Peter Maas, William G. 
Hundley or I indicate in any way that the Agreement was conditioned 
upon or would be effective only upon the signature of William Hundley 
or any representative of the Department of Justice. Instead, as attor- 
ney for Valachi. I intended and understood my signature to said Agree- 
ment to constitute unconditional assent to the terms and conditions 
thereof. 

8. Shortly after the above Agreement had been signed, Peter 
Maas suggested that it would be desirable to engage a literary agent 
to assist in the sale of the proposed Valachi book. 

9. IT advised Peter Maas and Julian S. Bach, Jr., whom Mr. Mass 
recommended as the literary agent, that the Agreement which Peter 
Maas and I had entered with the Department of Justice required that the 
engagement of a literary agent be approved by the Department of Jus- 
tice. Accordingly, I arranged a meeting with William G. Hundley at the 
Department of Justice in mid-January 1966 to discuss the matter. 

10. I attended said meeting with Mr. Hundley and Peter Maas. Mr. 
Hundley concurred in the suggestion that Julian B. Bach, Jr., be en- 
gaged as a literary agent. 

11. It was also agreed at that meeting that any agreement entered 
into with Mr. Bach would be subject to the conditions set forth in the 
Agreement which Mr. Maas and I had entered with the Department of 
Justice, and that the manuscript could not be submitted to Mr. Bach for 
sale in any form and could not be published or disseminated by Mr. 
Bach in any form until approval had been obtained from the Depart- 
ment of Justice. 

12. During the course of said meeting, I asked whether any pro- 
vision could be made whereby an outline of the prepared Valachi book 
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could be submitted to publishers for bids before the final edited manu- 
script had been approved by the Department. I asked the question be- 
cause under paragraph 2 of the Agreement which Peter Maas and I had 
entered into with the Department there could be no dissemination of 
the manuscript in any form until the final edited manuscript had been 
approved by the Department. Mr. Hundley replied that dissemination 


in outline form would be permissible if the outline were first submit- 


ted to and approved by the Department. 

13. In accordance with the above understanding, I drafted the 
Agreement ultimately entered into by Valachi, Maas, Bach and myself, 
which expressly provides in paragraph 4 that: 

"The manuscript muSt be approved by the Depart + 
ment of Justice and McArdle before it is submitted 
to Bach for sale in any form.’ 
A copy of said Agreement is attached to the Complaint of | the United 
States as Exhibit "C". 

14. I discussed this Agreement with William G. Hundley on sev- 
eral occasions during January 1966 and received his approval of the 
final draft on February 3, 1966. The Agreement was executed on Fe- 
bruary 7, 1966. | 

15. On March 16, 1966, I received copies of two letters from at- 
torneys for Peter Maas. The first, written by said attorneys to the 
Department of Justice, stated that Peter Maas had completed an outline 
of the proposed Valachi book which he had submitted along with a cover 
letter to Mr. Bach for further dissemination to publishers. A copy of 
that letter is attached to the Complaint of the United States as Exhibit 
"D". The letter states that "we are selling the manuscript in this 
form". 

16. Despite the express provision in the Agreement ahten I had 
entered with Messrs. Valachi, Bach and Maas that "the manuscript 
must be approved by the Department of Justice and McArdle before it 
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is submitted to Bach for sale in any form", I was neither shown nor 
did I approve the manuscript or the "Valachi Book Excerpts" before 
they were submitted to Bach for sale in that form. 

17. The second letter stated that an application for registration of 
@ claim to a copyright to the outline, entitled the ''Valachi Book Ex- 
cerpts’’, had been mailed for filing on March 15, 1966, with the Reg- 
ister of Copyrights, Library of Congress. A copy of said letter is at- 
tached hereto as Exhibit A. A copy of the enclosure -- the application 
for copyright -- is attached to the Complaint of the United States as 
Exhibit "E”’. 

18. The application for copyright which was mailed for filing by 
attorneys for Peter Maas stated that the copyright claimants were Jo- 
seph Valachi and Peter Maas. At no time did I, as attorney for Joseph 
Valachi, authorize the filing of an application for copyright to the "Va- 
lachi Book Excerpts”, and at no time prior to the filing of said appli- 
cation had Joseph Valachi or I seen the "Valachi Book Excerpts". 


/s/ Paul F. McArdle 


AMRAM, HAHN & SUNDLUN 


Colorado Building 
Washington, D.C. 


March 15, 1966 
Register of Copyrights Exhibit A 
Library of Congress 
Washington, D. C. 20540 
Re: Our File 2683 
Dear Sir: 


Enclosed is a fully executed form "A", for the application of Jo- 
seph Valachi and Peter Maas for registration of a cliam to copyright. 
Also enclosed are two copies of the only present edition of the claim- 
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ants' book, ''VALACHI BOOK EXCERPTS". We are forwarding here - 
with our firm check in the amount of $6.00 in payment of the registra- 
tion fee. 

If you have any questions or wish any further information, please 
do not hesitate to call this office. 


Very truly yours. 
Enclosures (3) : 


cc: Peter Maas Amram, Hahn & Sundlun 
Julian Bach 
Paul McArdle, Esq. 


[Filed May 17, 1966] 


ANSWER OF PETER MAAS 


Comes now Peter Maas, Defendant, and for answer to the Com- 
plaint of the United States of America, Plaintiff, avers: 


FIRST DEFENSE 


The Complaint fails to state a cliam against the Defendant upon 
which relief can be granted. 


SECOND DEFENSE 
Count One 


For answer to the various allegations of Count One of the Com- 

plaint, by individual paragraphs, Defendant: 

. Admits the jurisdiction of this Court: 

. Admits the allegations contained in Paragraph #2; | 

. Admits the allegations contained in Paragraph #3: | 

. Admits the allegations contained in Paragraph #4; | 

. Admits only that part of the allegations contained in Paragraph 
iS which allege that Joseph Valachi, during the period of his incarcera 
tion, prepared a manuscript (hereinafter referred to as the Valachi 
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manuscript) concerned with his life history and career in crime, for 
the reason that the Valachi manuscript was prepared while Joseph Va- 
lachi was committed to the care of the Commissioners of the District 
of Columbia in the Washington Asylum and Jail. 

6. Neither admits nor denies the allegations of Paragraph #6, hav- 
ing no information on which to form knowledge or belief as to its 
truth. 

7. Admits the existence of Exhibit B prepared by the Department 
of Justice (hereinafter referred to as the Department) signed by Maas 
January 3. 1966. Because Plaintiff's Exhibit B was never returned to 
Defendant or executed by the Department, Defendant relied at all times 
pertinent hereto on a prior letter dated December 22, 1965 from Jack 
Rosenthal, Director of Public Information for the Department, a copy 
of which is attached hereto as Exhibit =1. 

8. Denies the allegations contained in Paragraph #8, for the rea- 
son that: first, the conditions in the agreement are limited and spelled 
out: and second, the agreement did not give Valachi permission to se- 
cure an editor: the agreement approved Valachi's choice of Defendant 
as editor. 

9. Denies the allegations contained in Paragraph #9 for the rea- 
sons that the only ‘conditions’ the Department retained were the fol- 
lowing: 

(a) To require the elimination of material the Department deems 
injurious to law enforcement objectives. 

(b) To withhold permission to publish or disseminate should it 
(the Department) find that the identity of the publisher or disseminator 
or the form or format of dissemination are insufficiently dignified or 
are injurious to law enforcement. This reservation applies to book, 
magazine, newspaper, serial, film, radio and television rights. 

(c) No dissemination . . . will be permitted if, in the Department's 


view, (such dissemination) might create difficulties in insuring Joseph 
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Valachi's security or create undue administrative burdens for his 
maintenance. | 

(d) The Curtis Publishing Company was not to have a preference 
or favored position. | 

(e) The Department's concurrence .. . (was) contingent on a mu- 
tually satisfactory agreement between (Defendant) and Jose pa Valachi 
and his attorney as to other terms. 

10. Admits that Defendant executed Plaintiff's Exhibit | B as to all 
the language contained in it. 

11. Admits that Defendant executed Plaintiff's Exhibit | Ic on Fe- 
bruary 7, 1966. The Exhibit C is merely entitled "Agreement" (being 
hereafter referred to as the Maas-Valachi Agreement). | 

12. Admits that Julian S. Bach, Jr. (hereinafter referred to as 
Bach) and Paul F. McArdle, Esq. (hereinafter referred tog as McArdle) 
executed the Maas-Valachi Agreement. 

13. Neither admits nor denies the allegations of Paragraph #13 for 
the reasons that he is without information sufficient to admit or deny 
what was in Bach's knowledge and that the balance of the paragraph con- 
tains conclusions of law. | 

14. Admits that Defendant received two copies of the Valachi 
Manuscript, one some months before December 1965 and one in De- 
cember 1965; however, Defendant admits that one Valachi Manuscript 


was received pursuant to agreement. 
15. Admits the allegations contained in Paragraph #15, but De- 
fendant avers that the conversation was not official and that there was 


more to the conversation. 
16. As to the allegations of Paragraph #16: 
First, Defendant admits that he proceeded with work on the manu- 
script during the entire period December 1965 to March 1966, and that 
he prepared a selling outline and a selling letter (Exhibit #4) for sub- 
mission to prospective publishers and disseminators. 
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Second. Defendant states that the selling outline (hereinafter called 
Outline) bearing the title ""Valachi Book Excerpts" contained editorial 
comment. prepared entirely by Defendant, and quotations (the quota- 
tions being approximately 30% edited excerpts from the Valachi Manu- 
script and approximately 70% from personal interviews with Valachi). 

Third. Defendant admits sending the Outline to Bach, in form pro- 
posed to be sent to publishers, and disseminators, with copy to the De- 
partment. as appears in Plaintiff's Exhibit D: however, Defendant un- 
derstood the Department had no objection to this. 

Fourth. Defendant is informed and believes that the Department's 
approval was not required in any case. 

17. As to'the allegations of Paragraph #17, Defendant is informed 
and believes that the Department’s approval was not required to reg- 
ister a claim to copyright, as appears in Paragraph #6 of Plaintiff's 
Exhibit C. However, Defendant, by counsel, on March 17, 1966, agreed 
to refrain from having Bach send any Outline to publishers and agreed 
to withdraw the copyright application. These actions were taken for the 
purposes of compromise and negotiation, without admitting any right of 
the Department to require either action. 

18. As tothe allegations of Paragraph #18, Defendant states that 
Assistant Attorney General Fred M. Vinson, Jr., on March 7, 1966, re- 
quested 2 copy of the Outline and it was delivered to him on March 15, 
1966. pursuant to his request. 

19. Neither admits nor denies the allegations of the first sentence 
of Paragraph #19, but admits that on March 17, 1966, counsel for De- 
fendant were informally notified orally that the Department would not 
approve publication; however, from that date until May 4, 1966, discus- 
sions were held between counsel and the Department about the possibil- 
ity of compromise. 

20. On May 4, 1966, Defendant's attorney delivered to the Depart- 
ment a letter to Assistant Attorney General John W. Douglas (Exhibit 
#2), rejecting the final compromise offered by Mr. Douglas (Exhibit 
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#3). As the Department indicated it would bring suit, the letter offered 
the Department a time within its convenience to bring the action. 

21. Denies the allegations contained in Paragraph #21 of the Com- 
plaint. 

22. Denies the allegations contained in Paragraph #22 of the Com- 
plaint. | 
23. Denies the allegations contained in Paragraph #23 of the Com- 
plaint. | 

24. Denies the allegations contained in Paragraph 24 of the Com- 
plaint. 


Count Two 


25. Defendant incorporates his answers to the allegations con- 
tained in Paragraphs #1 through #24 of the Complaint by reference. 

26. Defendant denies the allegations of Paragraph #26 of the 
Complaint. 

27. Defendant denies the allegations of Paragraph 22t of the Com- 
plaint. 

28. Defendant denies the allegations of Paragraph 228 of the Com- 
plaint. 


Count Three 


29. Defendant incorporates his answers to the allegations con- 
tained in Paragraphs #1 through #28 of the Complaint by reference. 

30. The allegations contained in Paragraph #30 are matters of law 
and neither admitted nor denied. 

31. Defendant denies the allegations of Paragraph #31 of the Com- 
plaint. 

32. Defendant is without information sufficient to me a belief as 
to the truth of the allegation of the first sentence of Paragraph #32. 
The allegations contained in the second sentence of Paragraph #32 are 


denied. | 


33. The allegations contained in Paragraph #33 are denied. 


JA 44 


Count Four 


34. Defendant incorporates his answers to the allegations contain- 
ed in Paragraphs =1 through =33 of the Complaint by reference. 

35. The allegations contained in Paragraph #35 are matters of 
law and neither admitted nor denied. 

36. The Defendant denies the allegations of Paragraph #36 of the 
complaint. 

37. The Defendant is without information sufficient to form a be- 
lief as to the truth of the allegations of Paragraph #37 of the Complaint. 


Count Five 


38. Defendant incorporates his answers to the allegations con- 
tained in Paragraphs =1 through #37 of the Complaint by reference. 

39. Defendant denies the allegations contained in Paragraph #39 
of the Complaint. 

40. Defendant denies the allegations contained in Paragraph #40 
of the Complaint. 

41. Defendant is without information sufficient to form a belief as 
to the truth of the allegations of Paragraph #41 of the Complaint. 


THIRD DEFENSE 


42. The relief sought by the Plaintiff is premature for the reason 
that the conditions which Plaintiff might have enforced, apply to the 
“final edited manuscript”. Neither the Outline nor the Valachi Manu- 
script are in “final edited form", as appears from Defendant's Exhibit 
$2. 


FOURTH DEFENSE 


43. The relief sought in the Complaint is barred by the First 
Amendment to the Constitution of the United States. 
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FIFTH DEFENSE 


44. Plaintiff is not entitled to equitable relief as set forth in the 
Complaint by reason of: 

(a) Failure to specify any irreparable injury. | 

(b) Failure to show that Defendant's Outline contains material in- 
jurious to law enforcement objectives. | 
| 
| 

45. By reason of excepting to its own regulation (Exhibit A of the 
Complaint) and permitting the Valachi Manuscript to be published, the 
Department has waived its right to regulate the Valachi Manuscript. 


SIXTH DEFENSE 


SEVENTH DEFENSE 


46. Joseph Valachi wrote the Valachi Manuscript in the Washing - 
ton Asylum and Jail and it was not therefore subject to the Regulation 
(Exhibit A of the Complaint), nor was any agreement, made with re- 
spect to it, enforceable. | 
WHEREFORE, Defendant prays that this Honorable Court: | 

(a) Dismiss the Complaint with prejudice: and 

(b) Grant such other and further relief as the Court may deem 
just and proper. 


/s/ Gilbert Hahn, Jr., Bsa, 


/s/ Philip W. Amram, Esq. 


/s/ Bardy) Rifat Tirana, Esq. 
Attorneys, Peter Maas, Defendant 
700 Colorado Building | 
washington, D. C. 20005 

Of Counsel: 

AMRAM, HAHN & SUNDLUN 

700 Colorado Building 

Washington, D. C. 20005 

Attorneys for Defendant 
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VERIFICATION 
DISTRICT OF COLUMBIA, ss: 


PETER MAAS, being first duly sworn, says that he has read the 
foregoing Answer and knows the contents thereof, and that the same 
are true of his own knowledge except as to the matters which are there- 
in stated to be on information and belief and he believes those matters 
to be true. 


S/ Peter Maas 


{Exhibit oy a 


DEPARTMENT OF JUSITCE 
Washington 20530 


December 22, 1965 


Mr. Peter Maas 

Curtis Publishing Company 
641 Lexington Avenue 

New York, New York 10022 


Dear Pete: 


The Department has decided to permit Joseph Valachi to submit 
his manuscript for publication. Since yours was the only request to 
edit and prepare the manuscript for publication, we offered it to him 
and he has agreed to have you serve as his editor. Except as noted 
below, the Department concurs in that agreement. 

As you know, the Department's decision to permit publication re- 
quires an exception to long-standing policy not to permit publication of 
prisoners’ stories of their lives of crime. To my knowledge, no such 
exception has ever before been made. The decision to make the ex- 
ception in this case is based on the belief that Valachi's case is itself 
rare and exceptional, for several reasons: 
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1. He did not undertake writing the book for personal or selfish 
purposes, but at the instance of the Department, for the law enforce- 
ment purpose of seeking intelligence information beyond what he had 
recounted in interviews. 

2. His notoriety is not the result merely of the noe i nature of 
his crimes or career in crime, but is, rather, the result of his dis- 
closures about the nature of organized crime -- disclosures made in 
public at the instance of the Department and Senator McClellan. 

3. It is possible and perhaps likely that law enforcement can be 
benefitted substantially by publication of the book. 

I cite these considerations in order to make it clear beyond ques- 
tion for the record why we regard this case as exceptional and why we 
are determined, absent equally unusual or compelling purposes, not to 
let an exception in this case serve as a precedent in other, less com- 
pelling cases. 

As I suggested would be the case when you made your request, the 
Department must attach the following conditions to its grant of permis- 
sion for publication or other dissemination of the Valachi book and any 
of its contents: | 

1. The Department retains the complete and absolute right to ap- 
- prove for publication the final, edited manuscript -- including the right 
to require the elimination of material the Department deems injurious 
to law enforcement objectives. 

2. The Department reserves the right to withhold permission to 
publish or disseminate should it find that the identity of the publisher 
or disseminator or the form or format of dissemination are insuffi- 
ciently dignified or are injurious to law enforcement. This reserva- 
tion applies to book, magazine, newspaper, serial, film, radio, and 
television rights. 

3. No arrangements either for perfection of the book, other forms 
of dissemination, promotion, or publicity will be permitted, if, in the 


JA 48 


Department's view, they might create difficulties in insuring Joseph 
Valachi's security or create undue administrative burdens for his 
maintenance. 

4. The Department's concurrence in you as Joseph Valachi's edi- 
tor is with you as an individual and not as a representative of any pub- 
lishing company or publication. Explicitly, this concurrence does not 
give to the Curtis Publishing Company any preference or favored posi- 
tion. The choice of publisher or other forum is left completely to Jo- 
seph Valachi and his attorney or agent. 

5. Finally, the Department's concurrence in you as the editor is 
contingent on a mutually satisfactory agreement between you and Jo- 
seph Valachi and his attorney as to other terms. 

Valachi has left to the Department the choice of an attorney. In 
order to insure an objective choice, we have arranged for the District 
of Columbia Bar to make the selection. He is Mr. Paul F. McArdle of 
Covington and Burling, 701 Union Trust Building, Washington, D.C. 


Sincerely, 


Jack Rosenthal 
Director of Public Information 


[Exhibit "2"] 


Honorable John W. Douglas 
Assistant Attorney General 
Department of Justice 
Washington, D.C. 


Re: Our File 2683 
Dear John: 


This letter is in reference to the matter of the Joseph Valachi 
Story, to be edited and published by Peter Maas. At our meeting on 
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| 
April 12, 1966, you handed us a proposed "Agreement" which would 
have provided instead that Mr. Maas write only a biographical account 
of Valachi's life. 

As I indicated to you at that meeting, and at our meeting on April 
25th, I feared that the "Agreement" would not be acceptable to Mr. 
Maas. Our later discussions with Mr. Maas have confirmed this. 
Briefly, the Department's suggestion is unacceptable because it is what 
any third person, with industry, could do, with or without the permis- 
sion of the Department of Justice. 

As serious a problem (with the Department's proposal) is the re- 
fusal to permit reference by Mr. Maas to Mr. Valachi's authorship or 
his manuscript, or to acknowledge the authenticity of Mr. Maas’ work. 
Mr. Maas has written us: | 


"The original concept, which was agreed to by all 
parties, was that it would be Valachi's book as edited 
by me (Maas). Now this would be totally discarded if 
I entered into the Agreement. 


"No responsible journalist can produce a Bue 
work of nonfiction without meticulous citation of his 
source material. Yet I would not be permitted to refer 
to my prime source material or quote it. 


‘Denied both the citation and quotation of source 
material, I would be forbidden any imprimatur from 
the Justice Department. Thus the work in question 
would be left wholly defenseless to anyone doubt ing 


its authenticity. 


| 
"One of the basic aims of the Valachi book as 
originally conceived was to promote public aware- 
ness of organized crime in this country. In achiev- 
ing this, the impact and interest of the book will not 
be what I have to say, but what Valachi has to say. we 


Thus, unless a more acceptable proposal is made, this will let you 
know that Mr. Maas intends to proceed with the completion of Mr. Va- 
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lachi'’s book and the offering of Valachi Book Excerpts (containing sub- 
stantial new material and extensively edited excerpts from the original 
Valachi manuscript) to publishers for bidstopublish. The "final, edited 
manuscript” (as the termis used in the Department's letter of Decem- 

ber 22, 1965) is not yet prepared. 

Mr. Maas received two copies of Mr. Valachi's original manu- 
script. Mr. Maas has one of the copies in his possession, and we have 
the other. With the exception of a copy of Valachi Book Excerpts de- 
livered to the Department, and a copy to Paul McArdle, Esq., Mr. 
Maas and we have all remaining copies of Valachi Book Excerpts. We 
feel certain that Mr. McArdle will give you his assurance that he will 
not release his copy of Valachi Book Excerpts until our differences are 
resolved by agreement or otherwise. 

We are enclosing an affidavit from Julian S. Bach, Jr., indicating 
that he has no copies of either the original manuscript or Valachi Book 
Excerpts. We are also enclosing a letter to you from Mr. Maas, dec- 
laring that the two copies of the original manuscript (delivered to him) 
and all copies of Valachi Book Excerpts are in his, our, or Mr. Mc- 
Ardle's possession. The letter also declares that Mr. Maas has au- 
thorized this firm to accept service of process in his behalf in any ac- 
tion brought by the Attorney General or the Department against him in 
the United States District Court for the District of Columbia. 

Therefore, if you determine to seek to enjoin publication of the 
book, there is no impediment to your bringing the action against Mr. 
Maas alone in the District of Columbia. For the convenience of all 
concerned, we will agree to accept service of process here. 

Unless you wish a longer time, the Valachi Book Excerpts will 
reamin in Mr. Maas’ possession for one week from the date of this 
letter, before mailing to the publishers. 
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If there are any further matters which you wish to discuss, please 


do not hestitate to call or write. | 
Very truly yours, 


Amram, Hahn & Sundlun 
[Exhibit "2a"'] 
AFFIDAVIT OF JULIAN S. BACH, JR. 


STATE OF NEW YORK _) 
COUNTY OF NEW YORK ) 


Ss: 


JULIAN S. BACH, JR., being duly sworn, deposes and says (1) that 
he does not now have a copy of the manuscript written by Mr. Joseph 
Valachi; (2) that he has returned to Mr. Peter Maas all copies of Va- 
lachi Book Excerpts which were ever in his possession: and (3) that 
he does not now have in his possession any portion of the manuscript 
written by Mr. Joseph Valachi, either in its original form or in a form 
as edited or rewritten by Mr. Maas or any other person. 


/s/ Julian S. Bach, Jr. 


[Exhibit "2b" Peter Maas 
5 Gramercy Park 
New York, New York 10003 


April 30, 1966 


Honorable John W. Douglas 
Assistant Attorney General 
Department of Justice 

Washington, D. C. 20538 
Dear Mr. Douglas: | 


I have had two typewritten copies of Mr. Joseph Valachi's manu- 
script, one of which is presently in my possession, and the other of 
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which is in the possession of my attorneys. Messrs. Amram, Hahn & 
Sundlun. Mr. Julian S. Bach. Jr.. my agent. has returned to me all 
copies of Valachi Book Excerpts which were ever in his possession. 
No one (other than the Department of Justice. Paul McArdle, Esq., 
Messrs. Amram. Hahn & Sundlun and I) now has in his possession a 
copy of Valachi Book Excerpts. 

I have given to my attorneys. Messrs. Amram, Hahn & Sundlun, 
authority to accept on my behalf service of process in any action 
brought by the Attorney General or the Department of Justice against 
me in the United States District Court for the District of Columbia. 


Very truly yours, 


/‘s/ Peter Maas 


[Exhibit ''3'7] 


AGREEMENT 


1. Peter Maas, Julian S. Bach, Jr., Joseph Valachi, and Paul F. 
McArdle agree not to write, edit, publish, disseminate, copyright, or 
participate in writing, editing, publishing, copyrighting, or disseminat- 
ing any autobiography of Joseph Valachi or so to participate in any book 
or publication concerning Joseph Valachi which indicates, directly or 
indirectly, any approval, authorization, or assistance of the United 
States Government, any department, agency, official, or employee 
thereof. 

2. In consideration of the undertakings of Peter Maas, Julian S. 
Bach, Jr., Joseph Valachi and Paul F. McArdle contained in paragraph 
1, the Department of Justice hereby releases Peter Maas, Julian S. 
Bach, Jr., Joseph Valachi, and Paul F. McArdle from further obliga- 
tions or liabilities to the Department of Justice under the letter dated 
December 22, 1965 to Peter Maas from Jacob Rosenthal, the Depart- 
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ment's Director of Public Information; the Memorandum of Understand- 
ing entered into between Joseph Valachi, the Department, Paul F. Mc- 
Ardle and Peter Maas; and the agreement executed February 7, 1966 
between Joseph Valachi, Peter Maas, Julian S. Bach, Jr., and Paul F. 
McArdle. ! 

| 


Peter Maas 

Julian S. Bach, Jr. 
Joseph Valachi 

Paul F. McArdle 
Department of Justice | 


April __, 1966 


[Exhibit 4) 
March, 1966 


Mr. Julian S. Bach, Jr. 
149 East 48 Street 
New York, N.Y. 10017 


Dear Julian: | 


Herewith is a sampling of the Joseph Valachi book. His manu- 
script, as it now stands, runs a little over 300,000 words. The edited 
version will be in the neighborhood of 125,000 words. 

My role as editor will specifically cover the following: 

(1) While the raw material is Valachi's, I will be responsible for 
the finished narrative text. This will include cutting the draft manu- 
script, re-writing it, organizing it, clarifying it and, in selected sec- 
tions, expanding it. Towards this end, I have already completed 15 ex- 
tensive interviews with Valachi during the last two months. 

(2) Based on my past association with the Valachi story as well as 
my present observation of him, I will write a preface of some length. 
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I will also prepare background commentary for insertion where neces- 
sary in the narrative text. 

(3) Since one of the great strengths of the manuscript is its wealth 
of checkable fact. I will provide verification ofallsuch material whether 
it concerns the details of a major underworld murder or Simply the lo- 
cation of a restaurant mentioned in a particular anecdote. Of special 
note in this regard is the assortment of nicknames and aliases -- 
Chick 99, Jimmy Blue Eyes. Frankie the Bug -- which dot the manu- 
script. In each instance, the actual identity, police record, current 
Status and other pertinent data of the person involved will be document- 
ed. 

For more than 33 years Valachi was a member of the secret Cosa 
Nostra criminal society in this country. His disclosures of what it is 
like are without parallel. While there have been books in the past about 
something variously and vaguely called the "mob," "Mafia," or "syndi- 
cate,’ they have always been produced by outsiders -- sociologists, dis- 
trict attorneys, reporters, ex-detectives, etc. 

Now for the first time the story will be told as only an insider can 
tell it. It is sometimes funny, often brutal and always real. There is 
nothing abstract about it. In tones as dispassionate as they are chilling 
Valachi brings the Cosa Nostra to life -- its rackets, its diversions, its 
gangland killings, its arrogant belief that it is apart from and above the 
laws that govern the rest of us. He tells of a secret brotherhood of 
crime bound together in a mystic blood oath andatthe same time caught 
up in an constant swirl of savage intrigue, kangaroo courts and sudden 
death. It is a story foreign to the experience of most Americans and 
yet as familiar as yesterday's headline. 

The Cosa Nostra criminal conspiracy stretches across the country 
from coast to coast. Besides New York, some of its key centers are 
Boston, Buffalo, Chicago, Cleveland, Detroit, Kansas City, Los Angeles, 
Newark, Philadelphia, Pittsburgh and San Francisco. 
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Attorney General Robert F. Kennedy described the Valachi revela- 
tions as the "single most important intelligence breakthrough in mo- 
dern law enforcement.” Although there have been other informers, 


they have always "talked" about specific crimes or individuals. No one 
else has ever broken the great wall of silence surrounding the organiza- 
tion itself and lived to tell about it. As a result Valachi is the most 
closely guarded prisoner in Federal hands today. | 

(He is now 62; under life sentence for murder as well as serving 
concurrent terms for dealing in narcotics, the earliest possible date 
that Valachi would be eligible for parole is 1980.) : 

In the Costa Nostra's paramilitary structure, Valachi was on the 
order of a master sergeant working out of headquarters. There are 
few men still alive who have been members longer than he has. Thus 
as William Hundley, who heads up the Justice Department's Organized 
Crime Section, notes, he knows "where all the bodies are buried." 

Hundley adds: "Before Valachi came along, we had no tangible 
evidence that anything like this actually existed. He's the first to speak 
openly and specifically about the organization. In the past we've heard 
that so-and-so was a ‘syndicate’ man and that was all. Frankly, I al- 
ways thought a lot of it was hogwash. But Valachi named names. He 
showed us what the structure is and how it operates. He told us who 
the strong ones in it are. And better yet he told us about the weak ones 
-- those who could possibly be turned into undercover informers." 

For skeptics who believe that Valachi somehow made all this up, 
there is independent and -- in light of what was to come --' fascinating 
corroboration of his criminal career and connections. | 

In his manuscript Valachi devotes a couple of pages toa shift in 
the racket control of jukeboxes in Westchester County. As a result of 
this shift, a non-member of the Cosa Nostra named Charles Lichtman 
who was a boyhood buddy of Valachi, lost out. Valachi decided to see 
what he could do for his old friend -- without success as it turned out. 
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Valachi concludes the episode with a cryptic remark that Charley had 
told Senator McClellan "'all about me." 

When no name faintly resembling "Lichtman" appeared in the rec- 
ords of the Valachi hearings, which Senator McClellan had presided 
over. I was sure that Valachi was stretching things a bit. I was wrong. 
A few days later I recalled the old McClellan committee investigation 
back in 1958-59 in the labor-management field. And there, lost in the 
hundreds of thousands of words committee testimony, was an appear- 
ance by one Charles Lichtman. His interrogation by Robert Kennedy, 
then chief counsel for the committee, took place on December 4, 1958 
-- long before anyone ever heard of Valachi in his present role. It 
follows here in part: 


Kennedy: Now you still decided you wanted to get 
your union back, and did you go back up 
there? 


I went back there a number of times, but I 
found out that Mr. Getlan had a pretty good 
hold on it because he had brought some mob- 
sters into the picture. 


Kennedy: You talked to a man named Valachi? 


Lichtman: Yes, sir. 
Kennedy: Who is Valachi? 


Lichtman: I happened to know Valachi from around 
Harlem. He thought he could straighten 
up for me. 


Kennedy: He is an associate of Anthony Strollo, alias 
"Tony Bender" and an associate of Vincent 
Mauro. He was convicted of violation of the 
Federal narcotics laws in 1956 and sen- 
tenced to 5 years. He has 17 arrests and 
5 convictions. He told you he could 
straighten it out? 


Lichtman: 


Kennedy: 


Lichtman: 


Kennedy: 


Lichtman: 


Kennedy: 


Lichtman: 


Kennedy: 


Lichtman: 


Kennedy: 


Lichtman: 


Kennedy: 


Lichtman: 


Kennedy: 


Lichtman: 


Kennedy: 


Yes, sir. 
What happened then? 


So he had me go up to a bar on 180th Street 
and Southern Boulevard. I sat out front at 
the bar. 


Who met at the bar? 


Well, I met Getlan there and I saw this 

Blackie. Then Mr. Valachi came and they 
went into the backroom and they had a 

meeting. 

Who was in the backroom ? 

I don't know who else was there? | 

Did you know Jimmy ‘Blue Eyes" Alo was 

in the backroom ? 


I didn't see him myself. I saw Tommy Milo. 


A notorious gangster in New York? 


I imagine so. 


They had a meeting as to who was to con- 
trol the jukebox union in Westchester ? 


Yes. 
What did they decide? 


From what they told me, from what Valachi 
told me at the time, my partner Jimmy Cag- 
giano took $500 and sold me out and for that 
reason I couldn't get anything back there no 
more. You have no racket connections, so 
you are nobody. You are out. 


You had Mr. Valachi, who has a pretty good 
record . 


There is a final note I would like to make. In all the publicity con- 
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cerning the book. you have undoubtedly read about the protests from 
some Italo-Americans who fear that its publication will unfairly smear 
Americans of Italian ancestry. Both the preface and the text will make 
it abundantly clear that this is not an ethnic story, but rather one man's 
story. 

As Gus Tyler. editor of Organized Crime in America points out: 
Organized crime is not the ‘child of the Italians, or Irish, or Jews, or 
the Puerto Ricans -- although it has drawn recruits from all these, and 
other, ethnic groups. Organized crime is a product and reflection of 
our national culture. 

Valachi perhaps put it better. ‘I’m not talking about Italians," he 
said to me recently. “I'm talking about mob guys.” 


Sincerely, 


Peter Maas 


[Filed May 17, 1966] 


AFFIDAVIT OF PETER MAAS 


CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA ) 


Ss: 


PETER MAAS, being duly sworn, deposes and says: 

1. Between December, 1965 and March 19, 1966, Maas spent 
many hours in personal interviews with Joseph Valachi at the Wash- 
ington Asylum and Jail. Even if the Department of Justice and the At- 
torney General are successful in suppressing publication of the Vala- 
chi Manuscript, Maas will still be able to publish the Valachi story. 
Maas can now, without the use of the manuscript and without the per- 
mission of the Department of Justice or the Attorney General, publish 
the Valachi story based entirely upon his own notes and recollections 
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from the personal interviews and upon the examination of the public 
record. 

2. Although Maas can publish the Valachi story without the use of 
the manuscript and without the permission of the Department of Justice 
or the Attorney General, Maas is defending this case because he be- 
lievesthat as a matter of principle the public is entitled to read the 
Valachi manuscript, and that suppression of the publication by the De- 
partment of Justice or the Attorney General would be i to law 
enforcement in the United States. 

3. The Valachi manuscript was written and ssitveredt to Maas 
while Valachi was confined in the Washington Asylum and Jail, upon 
information and belief a correctional institution under the control of 
the Commissioners of the District of Columbia and the aoe of Co- 
lumbia Department of Corrections. 

4. On December 22, 1965, Maas received a letter from Mr. Jacob 
Rosenthal, Exhibit 1, which he has all the time since considered to be 
his "agreement" with the Department. However, later, the Depart - 

ment did, at a time when Maas was not represented by eouneel pres- 
ent the Memorandum of Understanding, Exhibit B, to be signed by 
Maas, on January 3, 1966, which he did. However, he believes that it 
was never executed by the Department and no executed or any unex- 
ecuted copy was ever returned to him. | 

5. Maas, under his "agreement", did not regard himself as "pub- 
lisher" or "disseminator" or poasiaee that he had a contract contingent 
on any grounds other than that, upon his presenting to the Justice De- 
partment the final edited manuscript, the Justice Department could: 


(a) require elimination of material it deemed injurious to law enforce- 
ment; (b) approve the publisher or disseminator; and (c) forbid publica- 
tion or dissemination that might endanger Valachi. | 

6. In accordance with this goal, Maas undertook to collect his 
facts and materials from the Valachi manuscript, interviews with Va- 
lachi and independent research; this was done. As is customary i in pub- 
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lishing, he then prepared a selling outline (containing fragments on ex- 
cerpts of what the final edited manuscript might look like) for submis- 
sion to publishers and disseminators for bids: this was done. How- 
ever. nothing was sent to any publisher or disseminator. Upon showing 
a sample of the material to the Justice Department, Maas, upon their 
objection withdrew it from the agreed agent, Mr. Julian Bach, to whom 
it had been sent. Maas had expected to get bids from publishers or dis- 
seminators, and take the highest. receiving a contract which would fi- 
nancially enable him to complete the manuscript for presentation to the 
Department in final edited form. Maas did not regard Paragraph 4 of 
the Maas Agreement with Valachias requiring Justice Department prior 
approval or that it was a manuscript: again, he considered he was send- 
ing a selling outline. 

7. One copy of the Valachi manuscript was submitted to Maas in 
December, 1965, but one copy had been in his possession for some 
months prior thereto. 

8. An agreement satisfactory to Valachi and Maas was entered 
into with Julian S. Bach and Paul McArdle, Esq. (Complaint, Ex. C). At 
no time was this agreement submitted to the Department prior to ap- 
proval. 

9. Following Jacob Rosenthal's telephone call on February 8, 1966, 
Maas retained counsel who conferred with Fred M. Vinson, Jr., Assist- 
ant Attorney General, Criminal Division; James Gaither, Attorney, 
Civil Division; and later John W. Douglas, Assistant Attorney General, 
Civil Division, during the period March 7, 1966 to May 4, 1966. 

10. On March 7, 1966, Fred M. Vinson, Jr. asked to see the outline 
that Maas had prepared to send to Bach for submission to publishers; 
and Maas prepared the outline and form of covering letter which would 
have been sent to approximately 40 publishers. 

11. In case the material was sent to many publishers, it was 
deemed advisable to prepare a copyright application, to avoid unauthor- 
ized publication. 
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12. Maas was surprised at the objection of Mr. Vinson on March 
17, 1966 to the outline and covering letter. As continued work on the 
Valachi story required the cooperation of the Department, ‘Maas elected 
to have counsel accommodate the Department and withhold proposed 
distribution of the outline to the publishers and withdraw the applica- 
tion for registration of a claim to copyright, although counsel advised 
him that he was not legally required to do this. 

13. Maas instructed his attorneys to advise the Department that in 
accordance with his agreement he would delete any material from the 
outline or the final edited manuscript which was injurious to law en- 
forcement objectives. Maas had in fact voluntarily deleted from the 
outline discussion of the Bureau of Narcotics and Bureau af Prisons 
which might have been considered harmful to law enforcement. 

14. At notime has the Attorney General or the Department ever 
suggested to Maas that any part of the present outline contains any ma- 
terial which could be considered injurious to law enforcement objectives. 
The Department has had the outline in its possession since March 15, 
1966 and has been silent on its specific contents. | 

15. On March 19, 1966 Valachi wrote Maas a letter annexed hereto 
as Exhibit 5. The letter says, in part: 


| 
. . [have read the Valachi Book excerpts several 
times. I like them; they are just the thoughts I am try- 
ing to get over to the public. I want the book to be just 
the way you set it up in the excerpts. So let's get the 
excerpts out to the publishers as soon as possible. 


"There is nothing I want more in the world than 
to have this book published. The public has to know 
what the Cosa Nostra is. How it is really like a sec- 
ond government. I've done my part, the rest is up to 


" 


you. 
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16. Paul McArdle, Esq. ceased to represent Valachi in the begin- 
ning of April. 1966. 


s’ Peter Maas 


[Exhibit "S"] 
March 19, 1966 
Dear Peter 


Everything that I wrote in my manuscript was correct or best as I 
could remember. But all the hours we have put in going over every 
line in the manuscript made me remember things I had left out and fix 
little mistakes. I am glad that you have made everything just as I want 
it. Ihave read the Valachi Book excerpts several times. I like them. 
They are just the thoughts I am trying to get over to the public. I want 
the book to be just the way you set it up in-the excerpts. So let's get the 


excerpts out to the publishers as soon as possible. 

There is nothing I want more in the world than to have this book 
published. The public has to know what the Cosa Nostra is. How it is 
really like a second government. I've done my part, the rest is up to 
you. 

My very best. 


/s/ Joseph Valachi 


[Filed May 17, 1966] 


REQUEST OF DEFENDANT 
FOR ADMISSION OF FACT 
To: Honorable John W. Douglas 

Assistant Attorney General 

Civil Division 

Department of Justice 

Washington, D.C. 20538 

Counsel for Plaintiff 


Defendant, pursuant to Federal Rule of Civil Procedure No. 36, 
hereby requests that Plaintiff admit under oath before 1: 00; P.M., Tues- 
day, May 17, 1966 the following fact: 

1. The Attorney General of the United States did not authorize any 
Department of Justice personnel to grant an exception with respect to 
the Joseph Valachi manuscript to Bureau of Prison regulations, Bu- 

reau of Prisons Manual Bulletin No. 471, attached to the Complaint as 
Exhibit A. | 
/s/ Gilbert Hahn, Jr. 
Gilbert Hahn, Jr., Esq. 
Philip W. Amram, Esq. 
Bardyl Rifat Tirana, Esq. 
Amram, Hahn & Sundlun 
700 Colorado Building | 


Washington, D. C. 20005 
Counsel for Defendant 


[Filed May 17, 1966] 
RESPONSE TO REQUEST FOR ADMISSION 


| 
The United States, plaintiff herein, by its undersigned attorney, 
makes the following statement in response to the request of defendant 
for admission of fact served upon it by defendant on May 16, 1966. 
| 
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Request No. 1. The United States cannot truthfully admit or deny 
the matter set forth in Request No. 1 for the reason that the Attorney 
General of the United States in November 1965 authorized a conditional 
exception to the Bureau of Prisons regulation, Bureau of Prisons Man- 
ual Bulletin No. 471 (a copy of which is attached to the complaint as 
Exhibit "A"’) and conditioned the permission granted to Joseph Valachi 
to secure an editor to assist him in preparing the manuscript for pos- 
sible publication and the subsequent release of such manuscript to de- 
fendant Maas upon the retention by the Attorney General, inter alia, of 
the absolute right to determine whether any further dissemination or 
publication of the manuscript in any form would be permitted. 

/s/ James C. Gaither 


Attorney, Department of Justice 
Attorney for Plaintiff 


[Filed May 24, 1966] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Plaintiff's motion for a preliminary injunction having come before 
the Court on May 17, 1966, and the Court, having considered the plead- 
ings, the affidavits, exhibits, and the memoranda filed herein, and 
counsel having been heard, makes this 24th day of May 1966 the follow- 
ing findings of fact and conclusions of law, pursuant to Rule 52 of the 
Federal Rules of Civil Procedure. 


Findings of Fact 
1. In 1962 Joseph Valachi was transferred, at the direction of the 
Attorney General of the United States and by order of the Bureau of 
Prisons, pursuant to the authority contained in 18 U.S.C. § 4082, from 
the Federal Correctional Institution in Atlanta, Georgia, where he was 
serving sentences imposed upon his conviction of federal crime, to 
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various places of confinement and, on August 30, 1963, to ee District 
of Columbia Jail, Washington, D.C. 

2. On March 22, 1966 he was transferred at the direction of the 
Attorney General from the District of Columbia Jail to the Federal 
Correctional Institution in Milan, Michigan, where he is presently con- 
fined. 

3. While incarcerated in the District of Columbia Salk where he 
was at all times subject to the exclusive control and supervision, and 
was in lawful custody of the Attorney General of the United States act- 
ing through the Bureau of Prisons, Joseph Valachi prepared a manu- 
script concerned with his life history and career in crime. | 

4. The Attorney General in 1956, acting through the Bureau of 
Prisons of the Department of Justice, and pursuant to 18 U.S.C. §§ 
4001, 4042, promulgated a regulation which provides that a manuscript 
prepared by a federal prisoner shall not be approved for publication 
or released if it deals with the life history or criminal career of the 
writer. (Bureau of Prisons's Manual Bulletin No. 471). 

5. In December 1965 the Department of Justice decided to make 
a conditional exception to the Bureau of Prisons’ regulation| and gave 
Joseph Valachi permission to engage an editor to assist him in prepar- 
ing the manuscript for possible publication. In accordance with that 
decision, the Department during the last week of December 1965 or the 
first week of January 1966 entered into an agreement, entitled "Memo- 
randum of Understanding" (Exhibit B to Complaint of United States), 
with Joseph Valachi and the defendant, Peter Maas, who, \had been 
chosen by Valachi to edit the manuscript. 

6. The Memorandum of Understanding, which was signed by the 
defendant Peter Maas and by Mr. Paul F. McArdle, who was then serv- 
ing as attorney for Valachi, provides in Paragraph 2 that "The Depart- 
ment retains the complete and absolute right to approve the final edited 
manuscript prior to publication or dissemination thereof in any form." 
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7. Two copies of the Valachi manuscript were released by the De- 
partment of Justice to the defendant Peter Maas, subject to the terms 
and conditions of the Memorandum of Understanding (Exhibit B) en-: 
tered into between the Department, Joseph Valachi and defendant. 

8. On February 7, 1966 an agreement (Exhibit C to Complaint of 
United States) was entered into between Joseph Valachi, the defendant 
Peter Maas, Julian S. Bach, Jr., and Paul F. McArdle, concerning ar- 
rangements for the editing of the manuscript and the sale of rights 
therein. Paragraph 4 of that Agreement provides that "the manuscript 
must be approved by the Department of Justice and McArdle before it 
is submitted to Bach for sale in any form". 

9. The defendant Peter Maas prepared an outline of the proposed 
Valachi book for submission to prospective publishers for bids. The 
outline consists of edited excerpts from the Valachi manuscript and 
editorial comments and bears the title 'Valachi Book Excerpts". 

10. On March 16, 1966 the Department of Justice, acting through 
the Attorney General of the United States, decided not to approve any 
edited or unedited version of the Valachi manuscript for dissemination 
or publication in any form. 

11. The Attorney General has determined that publication or dis- 
semination of the Valachi manuscript would be detrimental to law en- 
forcement. 

12. Unless restrained, the defendant Peter Maas will disseminate 
the 'Valachi Book Excerpts", which contains edited excerpts from the 
Valachi manuscript, without having obtained approval from the Depart- 
ment of Justice. 

13. If the defendant Peter Maas is permitted to disseminate and 
publish copies of or excerpts from the Valachi manuscript prior to a 
final determination of this controversy, the plaintiff will suffer imme- 
diate and irreparable harm. 

14. The need for interim injunctive relief is demonstrated by the 
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threatened dissemination of excerpts from the Valachi AWA SCr AM by 
the defendant. 

15. Failure to grant the preliminary injunction would result in 
immediate and irreparable injury to the plaintiff and the public inter- 
est, while the granting of such relief would not result in appreciable 
injury or inconvenience to the defendant. | 

16. In the absence of an injunction, the dissemination contemplated 
by the defendant of copies of or excerpts from the Valachi manuscript 
might make it difficult, if not impossible, for the Court to render ef- 
fective relief should the controversy ultimately be resolved in favor of 
the plaintiff. 


Conclusions of Law 


1. The plaintiff has demonstrated a substantial likelihood af suc- 
cess on the merits, the Court being of the opinion that: 
a. The Bureau of Prisons’ regulation (Manual Bulletin No. 471) 
constitutes a valid exercise of the Attorney General's authority under 


18 U.S.C. §§ 4001, 4042. | 


b. The Bureau of Prison's regulation (Manual Bulletin No. 471) 
applies to manuscripts prepared by any prisoner in the custody of the 
Attorney General regardless of where the prisoner is incarcerated and 
accordingly appliestothe manuscript prepared by Joseph Valachi while 
incarcerated in the District of Columbia Jail. ! 

c. The Attorney General has, pursuant to 18 U.S.C. ss 4001, 4042, 
the authority to make an exception to the Bureau of Prisons' regulation 
(Manual Bulletin No. 471) upon such terms as he deems appropriate and 
to include those terms as conditions in any agreement or arrangement 
which might be entered into between the Department of Justice and any 
other person. 

d. The Memorandum of Understanding (Exhibit B to the Complaint 
of the United States) which the Department of Justice entered into with 
Joseph Valachi and the defendant Peter Maas constitutes aj proper ex- 
ercise of the powers of the Attorney General. | 
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e. The provisions contained in said Memorandum of Understand- 
ing (Exhibit B) are binding upon the defendant Peter Maas. 

f. Paragraph 2 of the Memorandum of Understanding (Exhibit B) 
prohibits the dissemination or publication of edited or unedited copies 
of or excerpts from the Valachi manuscript without the prior approval 
of the Department of Justice. 

g. Under said Memorandum of Understanding (Exhibit B), the De- 
partment of Justice has the absolute right to determine whether to ap- 
prove any edited or unedited version of the Valachi manuscript for dis- 
semination or publication in any form. 

h. The defendant Peter Maas is bound by Paragraph 4ofthe Agree- 
ment (Exhibit C to the Complaint of the United States) entered into by 
Joseph Valachi, Peter Maas, Julian S. Bach, Jr. and Paul F. McArdle, 
which provides that “the manuscript must be approved by the Depart- 
ment of Justice and McArdle before it is submitted to Bach for sale in 
any form". 

2. The plaintiff is threatened with immediate and irreparable 
harm for which it has no adequate remedy at law. 


3. Interim injunctive relief is necessary to maintain the status 
quo. 

4. The injury to the plaintiff and the public interest which would 
be suffered if the preliminary injunction were denied far outweighs any 
possible injury or inconvenience to the defendant which could be oc- 


casioned by the granting of interim relief. 

5. Failure to grant a preliminary injunction might deprive this 
Court of the power to render effective relief should the controversy 
ultimately be resolved in favor of the plaintiff. 

6. Plaintiff's motion for a preliminary injunction should be, and 
hereby is, granted. 


/s/ Joseph C. McGarraghy 
United States District Judge 


[Filed May 24, 1966] 
PRELIMINARY INJUCTION 


Plaintiff's motion for a preliminary injunction having come before 
the Court on May 17, 1966, and the Court, having considered the plead- 
ings, the affidavits, exhibits, and the memoranda filed herein, and coun- 


| 
sel having been heard, and the Court having entered its findings of fact 


and conclusions of law pursuant to Rule 52 of the Federal Rules of Civil 
Procedure, 

It is this 24th day of May, 1966, 

ORDERED, ADJUDGED, and DECREED: 

( That defendant Peter Maas, his agents, assigns, successors, and 
anyone acting in concert with said persons be and hereby are restrain- 
ed and enjoined from disseminating or publishing in any form edited or 
unedited copies of or excerpts from the manuscript prepared by Joseph 
Valachi while incarcerated in the District of Columbia Jail, Washington 
D.C., including but not limited to the document entitled "Valachi Book 
Excerpts".) 


/s/ Joseph C. McGarraghy 
United States District Judge 
| 
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QUESTIONS PRESENTED 


1. Can the Attorney General of the United States contract to prevent 
publication of the work of any third person, in violation of the First 
Amendment ? 


2. Can a contract be a form of prior censorship in violation of the 
First Amendment ? 


3. Is an"understanding"” between appellant and the Attorney General 
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which depends for its performance upon the mere will or inclination of 
the Attorney General, supported by consideration and enforceable against 


appellant ? 


4. Will the Court enforce a “forfeiture” of the right of appellant to 
publish, without his fault andat the will of the Attorney General, because 
of a harsh and one-sided "understanding"? 


5. Can publication of any writing, of another, be enjoined by the 
Attorney General, even under the terms of an agreement? 


6. Has the Attorney General the power to regulate the publication of 
a manuscript written by an inmate of a "state"’ prison institution? 
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A. The Attorney General's Contract With Appellant, Condftioatng 
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eral Is Unenforceable for Lack of Mutuality and Consideration. . 
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eral Will Not Be Enforced by a Court of Equity Because It Op- 
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The Attorney General Cannot Regulate the Valachi aanusebips 
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The finding of the Trial Court 
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regulations, not federal 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,210 


PETER MAAS, 


Appellant, | 


UNITED STATES OF AMERICA, 
Appellee. 


ON APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

GRANTING A PRELIMINARY INJUNCTION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 
for the District of Columbia granting the motion of the United States of 
America for a preliminary injunction suppressing publication of a book. 
The District Court had jurisdiction over the complaint of the United States 
for an injunction pursuant to Act of June 25, 1948, c. 646, 62 Stat. 933, 


U.S.C., Title 28 $ 1345. This appeal is prosecuted pursuant to Act of 
September 2. 1958. Pub. L. 85-919, 72 Stat. 1770, U.S.C., Title 28 § 1292 
(a)(1). 


STATEMENT OF THE CASE 


Joseph Valachi, a prisoner convicted of a federal crime, was trans- 
ferred from the federal prison system to the D. C. Jail in 1963 (JA 64). 
Valachi remained in the D. C. Jail until March 22, 1966, when he was 
transferred to the Federal Correctional Institution in Milan, Michigan, 
where he is presently confined. (JA 65) 


While in the D. C. Jail, Valachi wrote an 1180-page manuscript 
dealing in large part with his 33-year membership in the Cosa Nostra. 
(JA 54) This undertaking was the result of the express urging by the 
Department of Justice, which has said that (JA 13): 


“Valachi did not write said manuscript for personal 
or selfish purposes, but at the instance of the Depart- 
ment and with its approval, for the law enforcement 
purpose of seeking intelligence information beyond 
that recounted by Valachi in interviews." 


The Attorney General decided in December, 1965 that the public 
interest would be served by the release of the manuscript from the 
prison system and its publication in an edited form. The Department of 
Justice said (JA 14): 


. . [B]ecause law enforcement may be benefited 
substantially by publication of the manuscript, the 
Department has determined to make an exception to 
its policy forbidding such publication...” 


Appellant, a journalist, offered to edit the manuscript, and the 
Department referred the offer to Valachi. (JA 46) Valachi agreed to 
have appellant serve as his editor (JA 46), and with the approval of the 
Department (JA 25) entered into a contract with appellant for publication. 
(JA 16) 


On December 22, 1965 the Department formally notified! appellant 
that it would release the manuscript to him for editing and publication. 
(JA 46) Appellant was then given a second copy of the manuscript (he 
had been given the first copy several months before the Attorney Gen- 
eral decided to permit publication). (JA 31, 60) 


On January 3, 1966 the Department had appellant execute an agree- 
ment called ''Memorandum of Understanding". (JA 13) The pertinent 
provision of the Memorandum of Understanding provided that at any time, 
and for any reason, the Attorney General had the absolute right to with- 
draw permission for publication and to suppress the book. The Trial 
Court said (JA 68): | 

"Under said Memorandum of Understanding (Ex- 
hibit B), the Department of Justice has the absolute 
right to determine whether to approve any edited or 


unedited version of the Valachi manuscript for dis-. 
semination or publication in any form." 


The ''Memorandum of Understanding" was not signed by the Attor- 
ney General or the Department of Justice, and a copy was never delivered 
to appellant. (JA 15, 59) 


The Attorney General permitted appellant to work on the Valachi 
book for three months and incur expenses for transportation and research. 
(JA 58) Between December, 1965 and March 14, 1966, appellant had 
completed fifteen extensive interviews with Valachi in the D, C. Jail. 
(JA 53) Work on the book progressed to a point at which appellant could 
and did prepare a selling outline (entitled ''Valachi Book Excerpts") as 
an invitation to publishers for bids. (JA 60). 


However, on March 16, 1966 the Attorney General changed his mind 
and decided that under no circumstances would he approve any publica- 
tion of the Valachi book. (JA 28) The Attorney General explained his 
change of mind in his affidavit in support of the motion for Spear 
injunction (JA 29): 


"The continuing intensity of opposition to publica- 
tion of the manuscript and criticism of Valachi, how- 
ever, prompted my subsequent determination that 
publication or dissemination of the manuscript would 
be detrimental to law enforcement." 


At no time has the Attorney General or the Department of Justice 
ever suggested to appellant that any part of ''Valachi Book Excerpts" 


contains any material which.could be considered injurious to law en- 
forcement objectives. (JA 61) 


Valachi wants appellant to proceed with the publication of the book 
(JA 62), as contemplated by their contract for publication. (JA 16) 


On May 11, 1966, the complaint herein was filed, asking that publi- 
cation of the Valachi book be suppressed. (JA 1) 


STATUTES INVOLVED 


First Amendment to the Constitution of the United States: 


‘Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to 
assemble, and to petition the Government for a re- 
dress of grievances." 


Act of Sept. 10, 1965, Pub. L. 89-176, 79 Stat. 674, U.S.C. Title 18: 


"§ 4082. Commitment to Allorney General; residential 
treatment centers; extension of limits of confinement; 
work furlough 


(a) A person convicted of an offense against the United 
States shall be committed, for such term of imprison- 
ment as the court may direct, to the custody of the At- 
torney General of the United States, who shall designate 
the place of confinement where the sentence shall be 
served. 


| 
| 
| 
(b) The Attorney General may designate as a place 
of confinement any available, suitable, and appropriate 
institution or facility, whether maintained by the Fed- 
eral Government or otherwise, and whether within | or 
without the judicial district in which the person was 
convicted, and may at any time transfer a person from 
one place of confinement to another." 


* OK Ok | 


Act of June 25, 1948, c. 645, 62 Stat. 847, U.S.C., Title 18: 
"§ 4001. Control by Attorney General 


The control and management of Federal penal and 
correctional institutions, except military or naval | 
institutions, shall be vested in the Attorney General, 
who shall promulgate rules for the government thereof, 
and appoint all necessary officers and employees in 
accordance with the civil-service laws, the Classifi- 
cation Act, as amended and the applicable regulations. 


The Attorney General may establish and conduct 
industries, farms, and other activities and classify 
the inmates; and provide for their proper govern- 
ment, discipline, treatment, care, rehabilitation, 
and reformation." 


"§ 4002. Federal prisoners in state institutions; 
employment | 


For the purpose of providing suitable quarters for 
the safekeeping, care, and subsistence of all persons 
held under authority of any enactment of Congress, 
the Director of the Bureau of Prisons may contract, 
for a period not exceeding three years, with the proper 
authorities of any State, Territory, or political sub; 
division thereof, for the imprisonment, subsistence, 
care, and proper employment of such persons." 


« * * 


"§ 4042. Duties of Bureau of Prisons 


The Bureau of Prisons, under the direction of the 
Attorney General, shall— 


(1) have charge of the management and regulation 
of all Federal penal and correctional institutions; 


(2) provide suitable quarters and provide for the 
safekeeping, care, and subsistence of all persons 
charged with or convicted of offenses against the 
United States, or held as witnesses or otherwise; 


(3) provide for the protection, instruction, and 
discipline of all persons charged with or convicted 
of offenses against the United States. 


This section shall not apply to military or naval 
penal or correctional institutions or the persons con- 
fined therein." 


Act of June 27, 1946, c. 507, 60 Stat. 320, D.C. Code: 


"§ 24-442. Powers of Department over institutions — 
Rules and regulations. 


Said Department of Corrections under the general 
direction and supervision of the Commissioners of 
the District of Columbia shall have charge of the man- 
agement and regulation of the Workhouse at Occoquan 
in the State of Virginia, the Reformatory at Lorton in 
the State of Virginia, and the Washington Asylum and 
Jail, and be responsible for the safekeeping, care, 
protection, instruction, and discipline of all persons 
committed to such institutions. The Department of 
Corrections with the approval of the Commissioners 
shall have power to promulgate rules and regulations 
for the government of such institutions and to estab- 
lish and conduct industries farms, and other activities, 
to classify the inmates, and to provide for their proper 
treatment, care, rehabilitation, and reformation." 


Act of March 16, 1926, c. 58, 44 Stat. 209, D.C. Code: 
"§ 24-415. Superintendent of Wasnington Asylum and | 
Jail accountable for safe-keeping of prisoners. | 


The superintendent of the Washington Asylum and 
Jail shall be accountable for the safe-keeping of all 
prisoners legally committed thereto." 


STATEMENT OF POINTS ! 

1. Conceding that the Attorney General may have the power to pre- 
vent certain kinds of documents written by federal prisoners from leav- 
ing a federal prison, once the Attorney General permits the document to 
leave the federal prison, the First Amendment to the Constitution of the 
United States excludes all future control by him over its publication. 


2. The "understanding" between appellant and the Attorney General 
is unenforceable as lacking in consideration or mutuality. 


3. The Court will not enforce a "forfeiture" against appellant by 
enjoining the publication of a book, even though pursuant to an "under- 
standing", when the terms of the forfeiture are harsh, oppressive, or 
one-sided. 


4. The Attorney General has no power to prevent a manuscript writ- 
ten in a non-federal prison from leaving the non-federal prison, nor any 
power to impose terms or conditions with respect thereto. | 


SUMMARY OF ARGUMENT 


| 
| 
The Attorney General has, for many years, hada policy, | lin exercise 
of his control over federal prisons, to prevent federal prisoners from 


publishing books about their life of crime. 


In an exception to this policy, the Attorney General decided to per- 
mit Joseph Valachi to publish a manuscript about his life of crime, 
because the Attorney General concluded that it would promote law 
enforcement. Appellant was given permission to act as editor to publish 


Valachi's manuscript, and entered into an agreement with Valachi for 
publication. The Attorney General attached "conditions" to the permis- 
sion, however, the principal one being the "absolute right" to change his 
mind and forbid publication without any reason. 


The Attorney General exercised this right, as was found by the 
Trial Court, because he decided that publication of the manuscript would 
no longer promote law enforcement. He considered, as was held by the 
Trial Court, that the “conditions” were enforceable against appellant as 
a matter of contract. 


Appellant makes four arguments as to the error of the ruling below: 


1. Having acted to make an exception to his policy, the Attorney 
General could not place enforceable "conditions’’ on publication because 
of the First Amendment to the Constitution. Among other things, the 
manuscript was not the property of the United States; it was the prop- 
erty of Valachi and appellant. After making the exception, the interest 
that the United States might have had in keeping the control of someone 
else's manuscript is outweighed by the command of the First Amend- 
ment. As appellant could not contract away his rights under the First 
Amendment, the contract is nct enforceable. 


2. Even if appellant could contract away his First Amendment 
rights, the contract was unenforceable as lacking in mutuality and con- 
sideration. The contract lacks mutuality because there is no promise 
flowing from the United States to appellant. The making of an exception 
to policy against permitting the publication of a prisoner's life of crime 
is not consideration if it can be withdrawn at will. 


3. Even if the contract is not barred by the First Amendment and 
is supported by consideration, the exercise of the Attorney General's 


right amounts to a “forfeiture”. Equity will not enforce a forfeiture. 


4. Finally, assuming a valid contract supported by the consideration 


| 
of the Attorney General's exception to policy against a federal prisoner 
publishing a book about his life of crime, written while a ies beds ina 
federal penal institution, the contract must be unenforceable for a "nar- 
row" reason: Valachi admittedly wrote his manuscript while he was in 
a “state” prison. Asamatter of law, the D.C. Jail, where Valachi wrote 
his manuscript, isa "state" and not a "federal" prison. As such, the 
Attorney General had no control over the manuscript and no right to con- 
dition its delivery to appellant. | 
| 


ARGUMENT 


A. The Attorney General's Contract With Appellant, Con- 
ditioning Publication of the Valachi Manuscript Upan 
the "Absolute Right" of the Attorney General To Cen- 
sor, Is Void Under the First Amendment. | 
| 
Conceding that the Attorney General may have the power) to prevent 


certain kinds of documents written by federal prisoners from leaving a 
federal prison; once the Attorney General permits the document to leave 
the federal prison, the First Amendment tothe Constitution of the United 
States excludes all future control by him over its publication. 


In this case, one Joseph Valachi wrote a manuscript while in jail 
about his lifeofcrime. Assuming for the purposes of this section of the 
argument, that the manuscript was written in a federal penal institution 
ie was actually written in the D. C. Jail - see argument, infra, Section 

D, page 25), the Attorney General has the power to prevent = manuscript 
about Valachi's life of crime from leaving the federal penal system. Act 
of June 25, 1948, c. 645, 62 Stat. 847, 849, U.S.C., Title 18 ss 4001, 4042; 
Stroud v. Swope, 187 F.2d 850, 851-852 (9thCir. 1951), certiorari denied 


342 U.S. 829 (1951). | 


The Attorney General argues, and the Court below agreed: 


1. The above policy of the Attorney General was a valid 
policy. 
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2. Since it was a valid policy, the Attorney General had the 
right to enforce it or make an exception to it. 


3. If he made an exception to his policy, the Attorney Gen- 
eral could place conditions on that exception, specifically 
including the right to forbid the publication of the manuscript 
when he changed his mind at a later time. 


4. The condition that the Attorney General had the "absolute" 
right to forbid publication of the manuscript was enforceable 
against appellant, the editor of the manuscript, as a matter of 
contract. 


On the face of things, this might be considered a reasonable argu- 
ment and a reasonable holding below. For instance, no one doubts that 
Ernest Hemingway's literary executor, owning unpublished manuscripts 
written by Hemingway before his death, could contract with an editor to 
publish and place “conditions” on the publication of the finished product. 
Nor do we doubt that, faced with an incipient breach of "conditions", 


Hemingway's literary executor could prevent publication of the offending 
manuscript by injunction. 


Again, the United States, which is the owner of certain secret proc- 
esses and classified information, formulae, maps and the like, has the 
right to contract with a publisher to publish any of it, subject to condi- 
tions. Nor is there any doubt that the United States could enforce its 
conditions by injunction. 


In the case of the Valachi manuscript the most important consider 
ation (present in the two examples above) is missing. The manuscript, 
sought to be suppressed, is not the property of the United States; it is 
the property of Joseph Valachi and appellant. 


Assume, for the sake of argument, that the manuscript in question 
had come out of jail and into the hands of appellant by accident or mis- 
take without the consent of the Attorney General. The First Amendment 
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to the Constitution of the United States would protect the absolute right 
of appellant under his agreement with Valachi to pupnent the work 
against the objection of the United States. 


Accepting without argument the right of the Attorney General to 
refuse permission to Valachi, in the first place, to send his manuscript 
out of prison; once the Attorney General gives his permission to send 
the manuscript out of prison, the First Amendment to the Constitution 
prevents him from placing restrictions by contract on its publication 
because it does not belong to the United States. 


There is a good deal to be said on the Attorney General's side of 
the argument, viz: that the Attorney General, having the right to exer- 
cise his rule, forbidding release of the manuscript from the | rison sys- 
tem, may, as a condition of waiving his rule, impose conditions on its 
publication, including the absolute right to withdraw the permission. 
What is to be said for the Attorney General includes: the right to test 
press reaction and see if it was a good idea; the right to protect the pub- 


lic from too bold or lurid a story about crime; the right, in short to be 
sane and sensible about what the public should reador hear about crime. 


On the other hand, it seems to appellant that since the Attorney Gen- 
eral elected to waive his rule forbidding release of the manuscript, he 
should have no right, by contract, to impose prior conditions upon pub- 
lication. | 


While sympathizing with the motives that impelledthe Attorney Gen- 
eral to impose a "safety first" contract upon appellant, the grinciples of 
free speech seem to us more important that the Attorney General's con- 


tract rights. 


Obviously, either the Attorney General's freedom to contract in any 
way he wishes with respect to a federal prisoner's life story, or appel- 
lant's freedom of speech, must give way in this case. 
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What the Attorney General here has done, with the best of motives, 
and under the guise of acting where he may (by excepting to his "no pub- 
lication” policy for a prisoner's life story), is to act where he may not 
(by imposing a prior censorship on what appellant may publish). 


Neither statute, regulation nor contract should or could give the 
Attorney General an absolute right of censorship. For any such system 
would require that the publisher obtain the prior approval of the Attorney 
General, "an affirmative obligation which we do not think the Government 
may impose on him.” Lamont v. Postmaster General, 381 U.S. 301, 307 
(1965). In Lamont, the Supreme Court struck down an Act of Congress 
providing that communist propaganda from abroad be delivered by the 
Postmaster General only upon the request of the addressee. The Court 
held that the Government's requirement of any action by a citizen prior 
to communication would amount to an "unconstitutional abridgment of 

- - First Amendment rights." (381 U.S. at 307) 


So, too, in Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 503 (1952), 
the Court struck down a New York statute requiring state approval of 
movies prior to exhibition. The Court said: 


“The statute involved here does not seek to punish, 
as a past offense, speech or writing falling within the 
permissible scope of subsequent punishment. On the 
contrary, New York requires that permission to com- 
municate ideas be obtained in advance from state offi- 
cials who judge the content of the words and pictures 
sought to be communicated. This Court recognized 
many years ago that such a previous restraint is 2 
form of infringement upon freedom of expression to 
be especially condemned.” 


The Attorney General and the Trial Court have committed a basic 
constitutional error by causing the injunction to issue. They have sub- 


jected the publication of the Valachi book to a prior restraint, with the 
substitution of punishment by contempt for a punishment by jury trial. 
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This the First Amendment to the Constitution prohibits. Unless there 
has first been a judicial determination on the merits that speech falls 

into one of the narrow classes that constitutionally may be prohibited, 

such as incitement to rebellion or obscenity, the only recourse open to 
the government is criminal prosecution following publication. 


In Bantam Books v. Sullivan, 372 U.S. 58 (1963), a Rhode Island stat- 
ute conferred power upon a state commission to prevent the dissemina- 
tion of obscene literature. The Court held that the exercise by the com- 
mission of that power was unconstitutional, because it took from the 
publisher the safeguards of the criminal process. The Court said (372 
U.S. at 69-70): | 


"The Commission's operation is a form of effective 
state regulation superimposed upon the State's crimi- 
nal regulation of obscenity and making such regulation 
largely unnecessary. In thus obviating the need to’ 
employ criminal sanctions, the State has at the same 
time eliminated the safeguards of the criminal proc- 
ess. Criminal sanctions may be applied only after a 
determination of obscenity has been made ina crimi- 
nal trial hedged about with the procedural safeguards 
of the criminal process. The Commission's practice 
is in striking contrast, in that it provides no safeguards 
whatever against the suppression of the non-obscene, 
and therefore constitutionally protected, matter." 


In Marcus v. Search Warrant, 367 U.S. 717 (1961), the Supreme 
Court struck down a statute giving the police the absolute right to seize 
any publication they considered obscene. The Court held that a book dis- 
tributor must have an opportunity first to disseminate the books, "and 


then raise the claim of non-obscenity by way of defense to a prosecution 
for doing so."" (367 U.S. at 736) 


The source of the publication is irrelevant to the protection given 
by the First Amendment. The Attorney General may not claim the right 
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to seize or suppress the Valachi manuscript because it isthe contraband 
of a criminal. In 4 Quantity of Copies of Books v. Kansas, 378 U.S. 205 
(1964), the Court struck down a state statute authorizing impounding of 
books pending a judicial determination of obscenity. The Court rejected 
the argument of the Kansas Attorney General that "the standards govern- 
ing searches and seizures of allegedly obscene books should not differ 
from those applied with respect to narcotics, gambling paraphernalia and 
other contraband.” (378 U.S. at 211-212) The Court continued, holding 
that even the sudsequent judicial determination of obscenity would not 
cure the unconstitutionality of the seizure (378 U.S. at 213): 

“For if seizure of books precedes an adversary deter- 

mination of their obscenity, there is a danger of 


abridgment of the right of the public ina free society 
to unobstructed circulation of non-obscene books." 


James Madison, in his address of January 23, 1799 on the Sedition 
Act of 1798, stressed that prior restraint with the penalties of contempt 
has no place in America as a substitute for criminal prosecution. Mad- 
ison said (Quoted in Garrison v. State of Louisiana, 379 U.S. 64 (1964) at 
87): 


"No regulations exist which enable the Government to 
suppress whatever calumnies or invectives any individ- 
ual may choose to offer to the public eye, or to punish 
such calumnies and invectives otherwise than by a legal 
prosecution in courts which are alike open to all who 
consider themselves as injured.” 


So, too; Blackstone explained that the remedy opentothe government 
against abuses of the press iS criminal prosecution and not a system of 
prior restraints (4 Commentaries (1876) at 145): 

"The liberty of the press is indeed essential to the 
nature of a free state: but this consists in laying no 
previous restraints upon publication, and not in free- 
dom from censure from criminal matter when pub- 
lished. Every freeman has an undoubted right to lay 
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what sentiments he pleases before the public: to for- 
bid this is to destroy the freedom of the press . 

To subject the press to the restrictive power of a 
licenser ... is to subject all freedom of sentiment to 
the prejudices of one man, and to make him the arbi- 
trary and infallible judge of all controverted points in 
learning, religion and government .. . Thus, the will 


of the individual is still left free: the abuse only of | 
that free will is the object of legal punishment.” 


It must be remembered that the Attorney General does not claim any 
emergency justifying either a previous restraint on publicatidn, or the 
substitution of the hazards of punishment by contempt for the safeguards 
attending a criminal prosecution. The Attorney General is merely yield- 
ing to what he describes as "continuing intensity of opposition to publi- 
cation of the manuscript and criticism of Valachi . . * (Affidavit Attor- 
ney General, JA 29). The Attorney General has are the "profound 
national commitment to the principle that debate on public issues should 
be uninhibited, robust, and wide open... ."" New York Times v. Sullivan, 
376 U.S. 254, 270 (1964). | 


For this reason alone, no injunction should have issued. | "Only, 
therefore, when force is very likely to follow an utterance before there 
is a chance for counter-argument to have effect may that utterance be 
punished or prevented."" Communications Assn, v. Douds, 339 U.S. 382, 
395 (1950). | 


| 
The classic test as to the limited occasion on which speech may be 
prevented was that set forth by Justice Brandeis in his concurring opin- 
ion in Whitney v. California, 274 U.S. 357, 377 (1927): 


"Those who won our independence by revolution | 
were not cowards. They did not fear political change. 
They did not exalt order at the cost of liberty. Tocou- 
rageous, self-reliant men, with confidence in the power 
of free and fearless reasoning applied through the proc- 
esses of popular government, no danger flowing from 
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speech can be deemed clear and present, unless the 
incidence of the evil apprehended is so imminent that 
it may fall before there is opportunity for free discus- 
sion. If there be time to expose through discussion the 
falsehood and fallacies, to avert the evil by the proc- 
esses of education, the remedy to be applied is more 
speech, not enforced silence. Only an emergency can 
justify repression. Such must be the rule if authority 
is to be reconciled with freedom. Such, in my opinion, 
is the command of the Constitution. Jt is therefore 
always open to Americans to challenge a law abridging 
Free speech by showing that there was no emergency 
justifying it.” (Emphasis supplied.) 


In this case, the Attorney General not only seeks to impose a prior 
restraint upon publication, but he asks the assistance ofthe courts under 
the theory that his right "to contract'’’ somehow dispenses with the First 
Amendment. But as the Court said in Boyd v. United States, 116 U.S. 
616, 635 (1886): 

"It may be that it is the obnoxious thing in its mildest 
and least repulsive form; but illegitimate and uncon- 
stitutional practices get their first footing in that way, 
namely: by silent approaches and slight deviations 
from legal modes of procedure. This can only be 
obviated by adhering to the rule that constitutional 
provisions for the security of person and property 
should be liberally construed. . . It is the duty of the 
courts to be watchful for the constitutional rights of 
thei citizen, and against any stealthy encroachments 
thereon.” 


The Attorney General cannot extend a system of censorship beyond 
the prison system. Once he permits written material to come out from 
behind prison walls, its publication is constitutionally protected as is the 
publication of writings of private citizens. Nor can the Attorney General 
escape the command of the Constitution by means of a contract, reserv- 


ing in him an absolute right of censorship. For our courts have always 
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thought any system of prior restraint repugnant to the Constitution and 
incompatible with freedom. In Grosjean v. American Press Co., 297 
U.S. 233, 245-245 (1936), a unanimous Court observed: | 


"As early as 1644, John Milton, in an ‘Appeal for | 
the Liberty of Unlicensed Printing,’ assailed an act of 
Parliament which had just been passed providing for | 
censorship of the press previous to publication. He | 
vigorously defended the right of every man to make | 
public his honest views 'without previous censure’; 
and declared the impossibility of finding any man 
base enough to accept the office of censor and at the | 
same time good enough to be allowed to perform its | 


duties.” 


The First Amendment protects nearly all forms of speech from any 
interference prior to publication by the federal government, whether by 
statute, regulation, or some other informal system of censorship such 
as acontract. "Any system of prior restraints of expression comes to 
this Court bearing a heavy presumption against its constitutional valid- 
ity.'" Bantam Books v. Sullivan, 372 U.S. 58, 70 (1963). | 

In Near v. Minnesota, 283 U.S. 697 (1931), the Supreme Court struck 
down a state statute which would have subjected political commentary to 
a system of censorship designed to prevent libel against public officers. 
The Court noted that while the constitutional protection against prior 
restraint of publication "is not absolutely unlimited, .. . the limitation 
has been recognized only in exceptional cases."" The Court said (283 
U.S. at 716): | 


"The exceptional nature of its limitations places in 
a strong light the general conception that liberty of the 
press, historically considered and taken up by the fed- 
eral constitution, has meant, principally although not 
exclusively, immunity from previous restraints or cen- 
sorship." 
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In the past, courts have permitted prior federal restraints on the 
freedom of speech and press only with regard to fraudulent or obscene 
mail: to incitement of acts which threaten the national security or the 
ability of the government to wage war: and to the application of the anti- 
trust and labor laws to communications media. In general, the narrowly 
limited classes of speech which may be constitutionally prevented 
“include the |lewd and obscene, the profane, the libelous, and the insult- 
ing or ‘fighting’ words — those which by their very utterance inflict 
injury or tend to incite an immediate breach of the peace." Chaplinsky 
v. State of New dampsnire, 315 U.S. 568, 571 (1942). 


In this case, the Attorney General seeks to suppress publication, 
not because the Valachi book falls within one of those narrowly limited 
classes of speech which may be constitutionally prevented, but because 
the Attorney General contracted to give himself an "absolute" right to 
do so at any'time and for any reason. Indeed, it is this "absolute" dis- 
cretion to censor which makes the "Memorandum of Understanding" 
constitutionally unenforceable. For in any case in which the government 
claims a right to censor prior to publication, the burden of proving that 
the speech "is unprotected expression must rest on the censor." Freed- 
man v. Maryland, 380 U.S. 51, 58 (1965). In Freedman, the Supreme 
Court struck down a State statute requiring films to be submitted toa 
censor for licensing before public showing. The Court held that any 
non-criminal process which requires the prior approval of a censor is 
unconstitutional, except where there is an immediate "judicial determi- 
nation on the merits" of the restraint. (380 U.S. at 59) But in this case 
there was no judicial determination; indeed, neither the manuscript nor 
the "Valachi Book Excerpts"’ was even offered in evidence for review by 
the Trial Court. 


On balance, we may concede that the Attorney General did not set 
out deliberately to set up a system of censorship. He was merely being 
"careful" about what the public should be permitted to read, concluding 
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that, if he had a right to enforce a “policy” against publication, he cer- 
tainly had a right to impress terms and conditions if he permitted pub- . 
lication. | 

We conclude that where the Attorney General was dealing with some 
one else's work, he has (no matter if inadvertently), createda prior cen- 
sorship system, in miniature, which is as obnoxious to the principles of 
the First Amendment, as is any of the situations we have reviewed 
above. 


Where the Attorney General's right of "freedom of contract" comes 
in conflict with the rights of "freedom of speech" of appellant, the Attor- 
ney General's "freedom to contract" must give way. 


the Attorney General Is Unenforceable for 


| 
B. The "Understanding" Between Appellant and 
Lack of Mutuality and Consideration. | 

| 


| 
Appellant has argued in Section A of this Brief, supra, page 9, that 
the so-called "Memorandum of Understanding" is not and cannot under 
the First Amendment be a legally enforceable contract. 


However, even if the ''Memorandum of Understanding” is not void 
for that reason, it still cannot be enforced against appellant fora second 
reason. The ''Memorandum of Understanding" is, under the construction 
urged for it by the Attorney General, lacking in mutuality and consider- 
ation. The United States, in claiming rights under a contract, stands 
before the courts in no different posture than a private party. | 


| 
The construction placed upon the contract by the Attorney General, 
and by the Trial Court, is the following: | 
1. Appellant could have a manuscript of Joseph Valachi to 
edit and publish, provided he made an agreement with! Valachi; 
2. Appellant could spend his own time and money in editing 


the manuscript without any compensation; and 
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3. At any time, for any reason, the Attorney General could 
withdraw his permission to publish. 


Each paragraph of the '"Memorandum of Understanding" imposes 
upon appellant an obligation in favor of the Attorney General. No para- 
graph binds the Attorney General in any way. The sole and infallible 
arbiter of the “understanding” is the Attorney General and the Depart- 
ment of Justice: (JA 15) 

“It is understood that the rights and reservations 
residing in the Department as a result of this Memo- 


randum are absolute and may be exercised by the 
Department acting solely within its own discretion." 


This one-sided "Memorandum of Understanding" (drafted by the Jus- 
tice Department, JA 31, 59) was not even signed by both parties. While 
appellant signed it, the Attorney General or the Department of Justice 
never did: and a copy was never delivered to appellant. (JA 32, 59) 


Pursuant to the "understanding" appellant had the bare privilege of 
working on the editing of the manuscript. But the Attorney General 
could, and did, revoke the privilege for any reason at all. 


Thus, this could not amount to a mutually enforceable agreement, 
depending, as it did, entirely for its enforcement upon the wishes and 
"absolute" discretion of the Attorney General; it was, therefore, lack- 
ing in consideration: 


', .. [A] promise whose performance depends upon 
the mere will or inclination of the promisor imposes 
no obligation upon him and is insufficient consideration 
to support the promise of the other party to the sup- 
posed contract. A.L.I. Contracts, § 79 b.". Eastern 
Transp. Co. v. Blue Ridge Coal Corp., 159 F.2d 642, 
643 (2d Cir. 1947). 


The requirements of consideration are no less strict for an agree- 
ment to which the United States is a party. Willard Co. v. United States, 
262 U.S. 489, 493 (1923). 
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The Attorney General depends, of course, for his "consideration" 
upon the conditional exception to his policy forbidding such publication. 
His argument must, perforce, depend upon the fact that he would not have 
released the manuscript except that appellant agreed that the Attorney 
General would have the unconditional right to change his mind, for any 
reason. | 

Appellant argues that this was no consideration to support the 
"understanding" for two reasons: 


One is the reason asserted, just before, that the ' andereundig® 


lacked mutuality. : 


Second is the reason that the language of the preamble makes it 
clear that the Attorney General really made his exception to aid law 
enforcement rather than to benefit appellant. The "Memorandum of 
Understanding". states (JA 14): | 


WwW 


. [B]ecause law enforcement may be benefitted 
substantially by publication of the manuscript, the 
Department has determined to make an exception to its 
policy forbidding such publication. . ." 


This "contract", lacking in mutuality, is not a contract odr courts 


would enforce as between two private litigants. 


C. The "Understanding" Between Appellant and the auaees 
General Will Not Be Enforced by a Court of Equity Be- 
cause It Operates as a Forfeiture Against Appellant. 


Even if the "Memorandum of Understanding" is considered a con- 
tract at all, and even if it is said to be supported by consideration and 
mutuality, equity will not enforce it against appellant because it operates 
as a forfeiture of all his right and interest in the Valachi book. Equity 
will not lend its aid to enforce a forfeiture or a penalty. 


| 
As we have said in Section B, supra, page 19, the construction of 
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the "Memorandum of Understanding" urged by the Attorney General 
would give him, within his "absolute" and entire "discretion", the right 
to "forfeit" the fruits of all of appellant's work. 


In his memorandum of April 1, 1966 to the Director of the Bureau 
of Prisons (JA 27), the Attorney General assigned three reasons for ter- 
minating the arrangement with appellant: 


1. After having first made an exception to the Bureau of 
Prisons’ policy barring publication of a prisoner's life history, 
the Attorney General then decided to enforce it. 


2. After having first determined that publication might sub- 
stantially benefit law enforcement, the Attorney General then 
decided that publication would be detrimental to law enforce- 
forcement; and 


3. Appellant delivered excerpts from the Valachi manuscript 
to his literary agent without the Attorney General's approval. 


As the Trial Court did not find that appellant had breached the 
“understanding”, it is the two other "reasons" that the Attorney General 
relies upon, here, to "justify" his exercise of absolute right. And, the 
two other "reasons" given by the Attorney General for the termination 
(which the Trial Court found to be within his "absolute" right), had noth- 
ing to do with appellant's performance or lack of it. Both ''reasons" 
were entirely for the convenience of the Attorney General. 


The termination of the "understanding" simply amounts to a change 
of mind by the Attorney General. The publication of the Valachi manu- 
script, which the Attorney General once thought to be in the "public 
interest", no longer was. 


But, the Attorney General's exercise of the "absolute" discretion to 
change his mind forfeited all the right and interest that appellant had in 
his work on the manuscript and his contract with Valachi for publication. 
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The forfeiture occurred through no fault of the appellant's, and nothing 
that appellant could have done, or not done, would have prevented it. 
This kind of forfeiture a court of equity will not enforce. 


However, the Trial Court concluded that regardless of the circum- 
stances of the Attorney General's action, it was obliged to enjoin publi- 
cation by appellant. In view of the following considerations, the Trial 
Court should have, instead, held that the Attorney General's action was 
an unenforceable "forfeiture". 


(1) The Attorney General permitted appellant to both for 
three months and incur expenses for transportation and 
research because "[ilt is possible and perhaps likely that law 
enforcement can be benefitted substantially by pane of 
the book"’; 


(2) The Attorney General decided to forbid publi¢ation, not 
because of any error or omission by appellant, but because of 
the "continuing intensity of opposition to publication of the man- 
uscript and criticism of Valachi"’; : 

(3) Nothing that Appellant could have written, said or done 
would have prevented the Attorney General's change of mind; 


(4) Appellant never had any mutually enforceable right 
under the 'Memorandum of Understanding"; and 


(5) The United States neither wrote nor owned the book that 
the Attorney General was seeking to forfeit. 


The Trial Court need not have, and should not have granted the 
injunction. 


"Equity never, under any circumstances, lends its aid to 
enforce a forfeiture or penalty, or anything in the nature 
of either." Marshall v. Vicksburg, 82 U.S. (15 Wall.) 146, 
149 (1872). 
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Nor will equity enforce a harsh and oppressive contract. 


The disfavor that an equity court will have for the enforcement of a 
forfeiture is not lessened by the fact that it is sought by the United 
States. 

"The equitable claims of a state or of the United 
States are no stronger than those of an individual under 
like circumstances, and a state or the United States may 
waive a claim and be estopped from the assertion of a 
claim that would estop an individual from the assertion 
of a Similar claim." United States v. Denver and R.G.W. 
R. Co., 16 F.2d 374, 376 (8th Cir. 1926 - waiver of claim 
to forfeiture of land upon which the grantee was late in 
constructing a railroad.) 


Even when the United States asks a forfeiture to protect the public 
interest, or “to fulfill a treaty”, or "for its convenience in commerce", 
the strictness with which the claim must be construed is not lessened. 
United States v. Chandler-Dunbar Water Power Co., 152 Fed. 25, 40 (6th 
Cir. 1907 - action to declare patent to land invalid). 


"It derogates from the dignity and character of the gov- 
ernment to suppose that, formed as it is to secure 
impartial justice between individuals, it may neverthe- 
less in the conduct of its own affairs, without regard to 
the principles it represents, perpetrate upon its citizens 
wrongs which it would promptly condemn if practiced by 
one of them upon another." (152 Fed. at 41). 


Only in a rare case will a federal equity court enforce a forfeiture 
by the United States, such as where the grantee of public lands breaches 
the statutory condition of the grant, e.g., Farnsworth et al. v. Minnesola 
& Pac. R.R. Co., 92 U.S. (2 Otto) 49, 68 (1875 - failure to construct rail- 
road lines as required by statute). But a federal equity court will not 
permit a forfeiture by the United States in the absence of a clear statu- 
tory right. Shinsaku Nagano v. McGrath, 187 F.2d 753, 758 (7th Cir. 
1951 - action to recover securities vested by Alien Property Custodian). 
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In the caseat bar, the Attorney General seeks to enforce a forfeiture 
under an extraordinarily harsh, oppressive and one-sided document, the 
"Memorandum of Understanding". Under this document, appellant 
received no right mutually enforceable against the United States. Appel- 
lant was permitted to work for three months and incur expense in reli- 
ance upon the Attorney General's determination to permit publication. 
Appellant could have done nothing to prevent the Attorney General's 
abrupt change of mind, which was not in any way based on appellant's 
performance under the "understanding". All of appellant's rights and 
interest in his work on the Valachi book were to be forfeited absolutely 
and without compensation of any kind. Such a contract a court of equity 
will not, and should not, enforce. 

The Attorney General, in this case, is claiming an absolute right 
of forfeiture, but there is no statute authorizing it. The Attorney Gen- 
eral is seeking to enjoin publication of a book, but the United States 
neither wrote the manuscript nor owns it. The Attorney General would 
work the forfeiture upon appellant, but appellant has neither violated 
the command of any statute, nor failed to perform any condition of any 
agreement. Such a forfeiture a court of equity will not, and should not, 
enforce. 


D. The Attorney General Cannot Regulate the 
Valachi Manuscript Since It Was Written 
in the D.C. Jail, a "State" Prison. | 
| 
The "regulation" of the Attorney General 
While appellant would prefer to argue and win this appeal on the 
broader Constitutional issue set out in Section A, supra, page 9, there 
is in this case a "narrow"' issue which is, in appellant's opinion, dispos- 
itive of the case, and unanswerable. 


The result and reasoning of the decision below depends upona theory 
of contract between the Attorney General and appellant, involving the 
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exercise, «itr conditions attached, of a "regulation" issued by the Attor- 
ney General. This "regulation" is the control that the Attorney General 
has over a manuscript written by a prisoner ina Federal prison. The 
"regulation", by its express terms, appliesto inmates of "Federal Penal 
and Correctional Institutions". (JA 11) 


As it happens, it is clear upon the record that the manuscript was 
not written in a federal prison but in a "state" prison. This being so, 
there is no “regulation” enforceable by the Attorney General, and hence 
no contract. 


The undisputed facts in the case show that the manuscript was writ- 
ten by Valachi while he was a prisoner in the D.C. Jail. (JA 1, 23, 30, 
40, 59) 


As appears from Paragraph No. 3, infra, page 27, the D. C. Jail is 
a "state"’ prison rather than a federal prison. 


2. The finding of the Trial Court 


The Trial Court erroneously ignored this argument, holding that, 
although Valachi was incarcerated in the D. C. Jail at the time of writ- 
ing the manuscript, he was nevertheless: 

". .. at all times subject to the exclusive control... of 
the Attorney General of the United States acting through 
the Bureau of Prisons..." (see Findings of Fact, Par. 
3, JA 65) 

This "Finding of Fact” is not supported by any evidence in the rec- 
ord and is wrong as a matter of law. 


The only matter in the record on which this "finding" is based in 
Paragraph 2 of the affidavit of William G. Hundley, Chief of the Orga- 
nized Crime Section of the Department of Justice (JA 30): 


"While incarcerated in the District of Columbia 
Jail, where he prepared the manuscript in issue, 
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| 
Joseph Valachi was at all times subject to the exclu-: 
Sive control and supervision and was in the lawful | 


custody of the Attorney General of the United Steers 
acting through the Bureau of Prisons." 


| 
First, this is itself a conclusion and not a statement of fact. 


Second, unless the unbroken line of authorities cited in Paragraph 
4, mfra, page 29, are meaningless, incarceration of a federal convict in 
a "state" prison means that "control" over the inmate is in the “state” 
authorities as a matter of law. | 


Third, in all the affidavits filed by the Department of J dbiiee. includ- 
ing that of the Attorney General himself, the Department carefully 
refrained from suggesting that any arrangement was made by the Attor- 
ney General with the District of Columbia authorities, by agreement or 
otherwise, to make Valachi's incarceration in the D. C. Jail different 
from that of any other federal prisoner in a state jail — that is to Say, 
under federal control rather than state control while in state prison. 


Inthe face of uniform holdings that federal prisoners, while incar- 
cerated in state prisons, are controlled by state regulation, the simple 
statement of a conclusion by Mr. Hundley is not enough to support a 
finding that Valachi was subject to federal prison regulation. 


3. The D.C. Jail is not a federal rison 


The D. C. Jail is a "state" prison subject to regulation only by the 
District of Columbia Government, and not by the Attorney General or 
Bureau of Prisons. The Congress placed the responsibility for the dis- 
cipline and care of inmates of the D. C. Jail unequivocally and exclusively 
with the Commissioners of the District of Columbia and the District of 
Columbia Department of Corrections (Act of June 27, 1946, c. 507, 60 
Stat. 320, D.C. Code § 24-442): 


"Said Department of Corrections under the general 
direction and supervision of the Commissioners of the 
| 
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District of Columbia shall have charge of the manage- 
ment and regulation of .. . the Washington Asylum and 
Jail, and be responsible for the safekeeping, care, pro- 
tection, instruction, and discipline of all persons com- 
mitted to such institutions. The Department of Correc- 
tions with the approval of the Commissioners shall have 
power to promulgate rules and regulations for the gov- 
ernment of such institutions and to establish and conduct 
industries, farms, and other activities, to classify 
inmates, and to provide for their proper treatment, care, 
rehabilitation and reformation."" (Emphasis supplied.) 


The Congress further provided that: (Act of March 16, 1926, c. 58, 
44 Stat. 209, D.C. Code § 24-415) 


“The superintendent of the Washington Asylum and 
Jail shall be accountable for the safekeeping of all pris- 
oners legally committed thereto." 


The Attorney General himself, in 1883, made it clear that the regu- 
lation of prisoners in the D. C. Jail was the exclusive responsibility of 
the District of Columbia government. In 17 Ops. Atty. Gen. 565 (1883), 
the German Government had requested the privilege of taking testimony 
of prisoners without exercising the treaty-making power. The Attorney 
General extended his opinion that the German Government could obtain 
the privilege of taking testimony of prisoners in the D. C. Jail only: 


' 


". . . with the concurrence of the Supreme Court of 
the District, in which is lodged by law the power to 
make rules for the government and discipline of pris- 
oners confined in that jail. (Rev. Stat. D. C. 1090.)" 


See also, Fields v. United States, 27 App. D.C. 433, 450 (1906), certio- 
rari denied, 205 U.S. 292 (1907). 


Congress has expressly directed that when the Attorney General 
commits prisoners to penal institutions of the District of Columbia, the 
regulation of their care and discipline shall be by the District of Colum- 
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bia Department of Corrections, and not the Attorney General br Bureau 
of Prisons. (D.C. Code § 24-442, supra) | 


| 

| 

4. Federal prisoners in state prisons are subject to 

state regulation, not federal 
Once a federal prisoner is transferred out of a federal penal insti- 
tution, his care and discipline, and thus his manuscripts, are governed 
not by the rules of the Bureau of Prisons, but by the regulations of the 

state prison system to which he has been committed. (Act of June 25, 


1948, c. 645, 62 Stat. 847, 850, U.S.C., Title 18 §§ 4002, 4082) 


The Supreme Court requires the exclusive application of state prison 
regulations to federal prisoners committed to state institutions. In Ponzi 
v. Fessenden, 258 U.S. 254, 264 (1922), the Supreme Court said: 


"To save expense and travel, the Federal Government 
has found it convenient with the consent of the respec- 
tive States to use state prisons in which to confine | 
many of its prisoners, and the Attorney General is the 
agent of the Government to make the necessary con- 
tracts to carry this out. In order to render the duty) 
thus assumed by the state governments as free from 
complication as possible, the actual authority over, | 

and discipline of, the federal prisoners while in state 

prison are put in the state prison authorities. Jf the 
treatment or discipline is not satisfactory, the Attor- 
ney General can transfer them to another prison, but 
while they are there, they must be as amenable to the 
rules of the prison as are the state prisoners. But | 
this does not have application to the procedure or the 
authority by which their custody may be ended or tem- 
porarily suspended.'"" (Emphasis supplied.) 


In Rosenberg v. Carroll, 99 F. Supp. 630 (S.D. N.Y. 1951), Ethel 
Rosenberg challenged her transfer to death row at Sing Sing because the 
standards of care and discipline in the New York State penitentiary were 
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not those she would have received ina federal penitentiary. The court 
dismissed her claim (99 F. Supp. at 632): 
‘Federal prisoners confined to a state prison are 
subject to the same discipline and treatment as those 


sentenced by the court of the state in which the prison 
is located.” 


And in United States v. Hough, 157 F. Supp. 771, 778-779 (S.D. Calif. 
1957), wherea prisoner convicted of a federal crime challenged his com- 
mitment to a state penitentiary, the court said: 

“The federal prisoner confined in a state institution 
is accorded the same treatment as those under sen- 
tence of a state court in which the prison is located... 
and whatever type of rehabilitation they are given by the 
state, it is not necessarily that contemplated by the laws 
of the United States.” 


See also, Ex Parte Karstendick, 93 U.S. (3 Otto) 396 (1876); and Fields 
v. United States, 27 App. D.C. 433, 450 (1906), certiorari denied, 205 
U.S. 292 (1907). 


At all times the Attorney General does have the power to transfer 
the prisoner into or out of a state institution. This was the case, for 
example, in Rosenberg v. Carroll, supra, andis the case here. It seems 
to us that this is consistent with Mr. Hundley's statement, i.e., that Vala- 
chi was ". |. . at all times subject to the exclusive control . . . of the 
Attorney General. . ."" However, the power to transfer Valachi does not 
change the consistent command of the statutes and cases, that while 
Valachi was in the D. C. Jail, he was subject to ''state"’, i.e. D. C., reg- 
ulation and not federal. This being so, there is no "regulation" enforce- 


able by the Attorney General, and hence no contract enforceable against 
appellant. 
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CONCLUSION 


It is respectfully submitted that the preliminary injunction prohib- 


iting publication of the Valachi book cannot Stand: it is a prior restraint 
upon appellant's freedom of speech, in violation of the First Amendment 
to the Constitution; it was issued pursuant to a harsh and oppressive 
"understanding", totally lacking in mutuality and consideration; and it 
permits federal control of a manuscript written in a '’state”’ jail, which 
is subject only to "state" regulation. 


The order granting the preliminary injunction should be reversed, 
with instructions to dismiss the complaint. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT 


1. Unless the Attorney General has made a special contract with 
the D.C. Commissioners, he has no right to prevent publication) ofa 
manuscript written in the D.C. Jail. Although there was no proof of any 
such contract in this case, the brief of the Attorney General attempts to 
remedy the defect by inventing a fact totally unsupported by the record, 


and by "presuming" the existence of a non-existent "arrangement". 
| 


2. The brief of the Attorney General asserts for the first time that 
he can prevent appellant from publishing his oral interviews with Vala- 
chi. The Attorney General concludes that '(w)holly apart from princi- 
ples of contract law . . . the Department's policy regarding prisoner 
manuscripts”: gives him the right to enjoin any free citizen from re- 
peating anything a prisoner may have told him. This would be a clear 
violation of the First Amendment. ? 


* The brief of the Attorney General (p. 8) quotes from appellant's "Statement 
of the Case”, and argues that: 


“Appellant acknowledges in this Court that he agreed to 
the condition providing 'that at any time, and for any reason, 
the Attorney General had the absolute right to withdraw per- 
mission for publication and to suppress the book’ (Appellant's 
brief, p. 3).” 


In his “Statement of the Case’, appellant quotes from the Trial Court's "Find- 
ings of Fact and Conclusions of Law," in which Trial Court found and concluded 
that ''the Department of Justice had the absolute right’. 


For the purposes of this appeal, appellant argued that notwithstanding such 
a finding or conclusion, the injunction should be dissolved for a variety of rea- 
sons. However, appellant argued below and still claims that the Attorney Gen- 
eral did not have the absolute right to withdraw permission for publication and 
to suppress the'book. See, for example, Paragraph 9 of the Complaint (JA 2-3) 
and Paragraph 9 of appellant's Answer (JA 40-41). To the extent that refer- 
ences to the Trial Court's findings appear in appellant's brief (at pp. 3, 8, 11, 
20 or 21), appellant intended only to seek a reversal on the basis of the Trial 
Court's own findings, but not to concede the point. 


Appellant considers that the finding of the Trial Court was in error, but 
that it was not necessary to argue this point on appeal to secure a reversal. 


ARGUMENT 


A. The Attorney General Has No Power To Prevent Pub- 
lication of a Mamuscript Written in a State Prison Ex-+ 
cept Pursuant to a Contract With State Authorities, and 
No Such Contract Exists in This Case. 

The brief of the Attorney General makes, in essence, two argu- 

ments: 


1. The Attorney General entered into a valid contract with 
appellant, supported by his having given appellant the 
Valachi manuscript. Consideration exists because the 
Attorney General had the right, under “Department pol- 
icy", to prevent a prisoner from sending a manuscript 
out of a federal prison without his consent. | 


2. Whether there is a valid contract or not, the Attorney 
General had the absolute power, under "Department | 
policy", to prevent a prisoner from sending a manu- | 
script out of a federal prison without his consent. | 


Both arguments fail on a single point. When the manuscript was 
written and given to appellant, Valachi was not ina federal prison; he 
was ina "state" prison. The Attorney General concedes in his brief 
(p. 2) that the manuscript was written in the D.C. Jail; and he does not 
dispute that the D.C. Jail is a "state" jail. 


The fact that the manuscript was written ina state jail means that 
the Attorney General's contract with appellant was not supported by 
consideration. As appellant hada First Amendment right to publish 
what Valachi had written ina state jail, without interference by the At- 
torney General, the Attorney General could not contract with appellant 
to permit publication subject to an absolute right of censorship. 


Furthermore, since the Attorney General had no inherent power to 
prevent publication of a manuscript written by a prisoner in a state jail 


(see citations in Appellant's brief pp. 27-30), he had no power to prevent 
it in this case. The Attorney General's injunction is a clear violation of 
the First Amendment. 


The Attorney General seeks to escape from the consequences of the 
fact that the manuscript was written ina state jail in two ways. 


First, the Attorney General's representative here has invented a 
fact which is totally unsupported by the record. The Attorney General's 
brief asserts flatly (p. 30): 


“Valachi was while in the D.C. jail in the custody of 
Bureau of Prison employees and not in the custody 
of D.C. jail personnel.’’ (Citing JA 30, 65). 


The only reference in the record to this "fact" is the conclusion of 
Mr. William Hundley that Valachi "was in the lawful custody of the At- 
torney General” (JA 30), erroneously adopted as a"'finding" by the Court 
below (JA 65). Mr. Hundley’s statement is at the most a bald "conclu- 
Sion of law", providing no proof at all that Valachi was in the actualcus- 
tody or care or Bureau of Prison employees rather than employees of 
the D.C. Department of Corrections. 


A modicum of proof could have sufficed on this point, such as the 
production of a contract under which the D.C. Commissioners relin- 
quished to the Attorney General, or his representative, the power to 
control manuscripts written by Valachi while in the D.C. Jail. But no 
such proof has been offered, although appellant raised this issue in his 
Answer to the Complaint (JA 45), repeated it at the two hearings in the 
Trial Court, and repeated it again in his brief to this Court. 


Second, the Attorney General's representative here has had the 
temerity to “presume” an arrangement with D.C. officials — anar- 
rangement which surely does not exist. The brief of the Attorney Gen- 
eral says (pp. 30-31): 


"Under these statutory provisions .. . the Attorney Gen- 
eral’s authority over federal prisoners certainly ex- 


| 

| 

| 
tended to Valachi while he was confined in the D.C. jail, 
in the immediate custody of the Bureau of Prisons, pre- 


sumably under an arrangement with the appropriate Dis- 
trict of Columbia officials.” (Emphasis supplied.) 

Appellant challenged the Attorney General (appellant's brief, p. 27) 
to supply the "presumed" agreement with the "'state"’ prison. Thus , we 
must conclude that after all the opportunities the Attorney General has 
had to produce one, no such "presumed" arrangement exists. And we 
must further conclude that Valachi was housed in this "state”’ jail exact- 
ly as is any other federal prisoner ina state jail — that is to gay, in 
the control of state authorities under state regulation. 

Indeed, on the day before appellant filed his brief in this Court, the 
Bureau of Prisons admitted to the press that in the absence of an ex- 
press contract with state prison authorities to the contrary, the Bureau 
has no power to apply federal regulations to federal prisoners housed 
in state jails. Newspaper accounts of the Bureau's press conference of 
June 30, 1966 (Appendix A), leave no doubt that if state authorities re- 
fuse to contract for the application of federal regulations ina state jail, 
then the Bureau has only two possible courses of action: 


1. The Bureau can leave the prisoner in the state jail and 
abandon any applicability of federal regulation of the 
prisoner; or 


The Bureau can remove the prisoner out of the state | 


jail into a federal prison, or into some other state jail 
which is willing to sign a contract for the application | 
of federal regulations. 


The articles report that the Bureau of Prisons, for the first time, 
inserted a "non-discrimination" clause in its contracts pursuant to the 
Civil Rights Act of 1964. Twenty-two state jails would not agree to this 
extension of federal regulation, and did not sign the Bureau's contract. 


Since in the absence of an express agreement the Bureau had no power 
to enforce federal regulations in these jails. the Bureau removed the 
federal prisoners to other jails which had signed contracts including 
the non-discrimination clause. 


In the present Valachi case. in the absence of an express contract 
with the District of Columbia. the Bureau of Prisons had no power to 
apply its regulations relating to the control of manuscripts (JA 11) to 
prisoners in the D.C. Jail. The Attorney General never produced any 
contract. but asks this Court to “presume” such a contract. 


On this record. it is unanswerable that there was no contract pro- 
viding for the application of federal prison regulations to Valachi. Fur- 
ther. this record has no state regulations of the District of Columbia 
regulating or controlling manuscripts written by prisoners. There is 
no legal support for any action of the Attorney General to prevent ap- 
pellant from publishing the Valachi manuscript. 


B. The Attorney General Has No Right To Enjoin 


A Free Citizen from Repeating Anything a 
Prisoner May Have Told Him 


In his brief (p. 17, N. 7), the Attorney General now claims that the 
injunction prevents appellant from publishing his oral interviews with 
Valachi, although these were never once mentioned in the Memorandum 
of Understanding (JA 13); or in the Complaint (JA 1); or in the Findings 
of Fact and Conclusions of Law (JA 64); or in the Preliminary Injunc- 
tion (JA 69). 


This is a shocking intrusion upon the First Amendment freedom 
of speech. By what authority does the Attorney General claim the pow- 
er to enjoina free citizen from repeating what a prisoner may have 
told him? Does this mean that the wife of a prisoner or his attorney 
may not repeat something that the prisoner says ina federal jail? 


The Attorney General cites no statute or judicial decision in sup- 
port of this novel assertion. He merely concludes that "(w)holly apart 
from principles of contract law .. . the Department's policy regarding 
prisoner manuscripts" gives him the right to suppress repetition of 
any oral communications made by prisoners. (Appe llee's brief, p. 34.) 


This gradual erosion of freedom of speech is precisely what the 
First Amendment was designed to prevent. For this reason perhaps, 
the Attorney General has tried to minimize the effect of his victory in 
the Trial Court, saying his his brief (at pp. 34-35): | 


"It should be emphasized that the Government is 
not here contending that the Attorney General's author - 
ity to prevent the dissemination of prisoner manu- 
scripts extends under all circumstances to such manu- 
scripts once they find their way outside of prison. . ae 
We merely submit that under the peculiar facts of this 
case ... (etc.)" (Emphasis supplied.) 


The Attorney General seems to be saying to this Court: "Allow me 
to suppress all past communication by Valachi, written or oral, and I 


| 
will not use your decision to enjoin a free citizen from repeating the 


communications of a prisoner in another case.” 


The brief of the Attorney General does not deny that he has created 
a prior censorship system inviolation of the First Amendment. But the 
Attorney General asserts that "no constitutional issue is presented”, 
and that because of a "waiver" or "estoppel" this Court is powerless to 
consider the violation of the First Amendment. (Appellee's brief , Dp. 
21). In support of this contention, the Attorney General cites four cases. 
(Appellee's brief, pp. 10, 21). Three of these cases have nothing what- 
ever to do with the First Amendment.? The fourth case has nothing to 


2 vakus v. United States , 321 U.S. 414, 444 (1944), discusses a Fifth Amend- 
ment defense to a criminal prosecution under the Emergency Price Control Act. 
H-P:-€offee Company v. Reconstruction Finance Corp., 215 F.2d 818, 822 (Em. 
App. 1954), is a decision by the United States Emergency Court of Appeals re- 


do with a system of censorship created by the executive branch of the 
federal government.$ 


The danger of allowing any limitation upon the First Amendment 
freedom of speech. except in instances of national security, riot or ob- 
scenity, becomes apparent from this case. For encroachment upon in- 
dividual freedoms often has its genesis in government action reason- 
ably and temperate ly designed to promote public welfare. For instance, 
it seems necessary for prison discipline that the Attorney General have 
the power to prevent a prisoner from sending a manuscript outside of 
prison walls.*+ And if, thereby. the Attorney General has the power to 
suppress publication. it might not seem unreasonable torelease a manu- 
script Subject to an absolute system of censorship. 


But here. the Attorney General has taken the power to discipline a 
prisoner, and has tried to enlarge it into the power to prevent a free 
citizen from repeating anything a prisoner may ever have told him. 
This overreaching effort of the Attorney General to suppress anything 
Valachi may ever have written or said is ample reason to adhere strict- 
ly to the First Amendment. In Boyd v. United States, 116 U.S. 616, 635 
(1886), the Supreme Court cautioned against stealthy encroachments by 
government upon individual freedoms: 


jecting 2 claim of denial of due process in the computation of a coffee subsidy 
recapture. United States v. Lohman, 228 F.2d 824, 826-827(7th Cir. 1955), held 
that a convict's detention by the Cook County Jail, Dlinois, under a Michigan 
parole violation warrant, did not violate the extradition provisions of Article 4, 
Section 2, Clause 2 of the Constitution. 


° In re George F. Nord Bldg. Corporation, 129 F.2d 173, 176 (7th Cir. 1942), 
certiorari denied, 317 U.S. 670 (1942), held that private parties to a reorganiza- 
tion plan under the Bankruptcy Act could enter into an adjustment of their prop- 
erty rights by a voluntary limitation upon business communication. When one 
of the parties violated a consent order by soliciting powers of attorney and 
proxies, he was adjudged in contempt. 


4 Stroud v. Swope, 187 F.2d 850, 851-852 (9th Cir. 1951), certiorari denied, 
342 U.S. 829 (1951). 


"It may be that it is the obnoxious thing in its mildest 
and least repulsive form; but illegitimate and uncon- 
stitutional practices get their first footing in that way, 
namely: by silent approaches and slight deviations 
from legal modes of procedure. This can only be ob- | 
viated by adhering to the rule that constitutional provi- 
sions for the security of person and property should 
be liberally construed... It is the duty of the courts | 
to be watchful for the constitutional rights of the citi- ; 
zen, and against any stealthy encroachments thereon.’ 


The injunction of the Attorney General, under his own eonetroction, 
is clearly in derogation of the First Amendment. It should be dissolved. 


CONCLUSION 


If this injunction is to be sustained, it means overturning the cases 
(appellant's brief, pp. 29-30) holding that a federal prisoner is not en- 
titled to federal treatment in a state jail. It means holding that the 
United States can enjoin speech of a prisoner ina state jail. It means 
that the Attorney General can perhaps enjoin repetition of conversation, 
"in peculiar circumstances", between a prisoner ina federal jail and 
someone else. : 


The order granting the preliminary injunction should be reversed, 
with instructions to dismiss the complaint. 


GILBERT HAHN, JR., Esq. 
PHILIP W. AMRAM, Esa. | 
BARDYL RIFAT TIRANA, Esq. 
700 Colorado Building _ 
Washington, D.C. 20005 
Attorneys for Appellant 


Of Counsel: 


Amram, Hahn & Sundlun 
700 Colorado Building 
Washington, D.C. 20005 
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Area Jails Balk at 
Rights Pact 


* By Maurine McLaughlin ‘ties. Officials at both the Rich-|out a directive from the State 
Wastegce Pos Sati Weer «=| Mond and Norfolk jails readi-| Attorney General, which he 
Because jail rities ly admitted discrimination in|has not sought. ~ 
; care — 3, (their operations. | Fogle said that when the 
Alexandria, Arlington, ! U.S. marshals removed all] prisoners were taken away, he 
‘mond and Norfolk have de-'Federal prisoners from jails|had thought it was because of 
; ¢on-|at Alexandria, Richmond and|Federal refusal to agree to 
jNorfolk Thursday and took;increased payments for hous- 
; them to jails that have con-|ing the prisoners. 
imation in the treatment Ofltracts. No Federal prisoners, The spokesman for the Bu- 
‘ offenders}have been held in the Arling-|reau of Prisons charged that 
disagreements over payments 
(Al ates were being used by ied cities 
Alexandria jail were trans-jas a “convenient ge” to 
A spokesman for Myt! E.\ferred to the Loudoun County |avoid signing the contracts. 

jail at Leesburg. 7 Arlington County Sheriff J. 
| In addition to the four Vir-|Elwood Ciements could not 
ginia jails, the only large jail|be reached for comment yes- 
‘in the Nation turning down|terday but Chief Deputy Ed- 
the revised contract is at|ward Gibbons emphasized that 

Jackson, Miss. The 17 other/the jail is not segregated. 
jails not signing contracts are} Richmond City Sergeant 
located in small towns, pri-/Frank A. Cavedo said he re- 
marily in Alabama and South! fused to sign “because I’m op-! 
Carolina, the spokesman said.| erating under a State law that, 
segregation.” 


Questioned yesterday about! 

; «wep the contract, Raymond E.; 

This year, for the the first 3 ‘ ' 

ltime, the contracts included a ines Se pra 
\ “dite i 

2 m based on the Civil sail, said, “I didn’t know they, 

were going to move the pris! 

| race. joners. I'li assure you or any- 

eer ne calloeat teas be | body Vl never discriminate 

gle said the implications] 

both |of the pledge had not been) 

the Alexandria and Arlington | made clear to him. But, he! 

jails denied that there was{ added, that in any event, he) 

discrimination at their facilj-) would not nave signed it with- 
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U.S. Removes Prisoners | 
| From Alexandria Jail | 


By JERRY KLINE 


epee eas bie removed|the federal court for obvious 
prisoners from the|reasons,” the bureau spokesman | 

Scauiis coy ral becuase full ald. 

Bes have not aa toa 


prisoners, said Alexandria jail 
officials have ‘‘resisted’’ efforts 
to include an agreement for no} 
racial discrimination in their) 


agreed 
clause,” the spokesman said. 
“Alexandria has resisted signing; 
the revised agreement." \ 
The agreement states that no/ 
discrimina- 


prisoners should be | 
ted against in eating or sleeping; 
arrangements, work assign 
ments or any other way Geter | 
of his race, color or creed. | 

The clause stems from a} 
provision in the Civil Rights Act | 
of 1964 which states that sana! 
facilities’ which receive ral 
funds cannot discriminate, the| 
spokesman said. 

Depending upon the type of 
facility, the bureau pays local 
jails from $1 to $20 a day to! 
house each prisoner until he is! 
tried in court. Alexandria re-| 
ceives $2 a day. 

Alexandria P dice Sgt. Ray-| 
mond E. Fogle, who is in charge} 
of the jail, was reported to be in} 
Richmond today and not availa-| 
ble for comment. 

“Federal are consid- 
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QUESTIONS PRESENTED 


1. Whether, in the circumstances of the case, appellant is 
estopped from attacking the validity of the conditions imposed 
with respect to his dissemination of the Valachi manuscript, which 
conditions were contained in the written agreement between appel- 
lant and the Department of Justice. 

2. jj Whether the First Amendment to the Constitution gives 
appellant the right to breach his agreement and to violate a con- 
dition of that agreement by disseminating the manuscript without 
the approval of the Department of Justice. 

3. Whether the agreement which was signed by appellant, and 
pursuant to which the Department of Justice turned over to appel- 
lant a copy of the prisoner's manuscript to edit and permitted 
appellant to interview the prisoner and obtain the prisoner's 
account of his criminal career, is a valid contract, supported 
by consideration and mutuality, and enforceable in equity against 
appellant. 


4. Whether the Attorney General may validly restrict the 


release, dissemination or publication of a manuscript prepared 
by a federal prisoner dealing with his criminal career, in cir- 
cumstances such as exist here, where the manuscript was prepared 
while the prisoner was confined in the District of Columbia jail 
but in custody and under the supervision of Department of 
Justice officials. 


Questions presented -------------~-----------------.-.- 
Counter-statement of the case 

Summary of argument 

Argument: 


I. Appellant is estopped from attacking 
the validity and enforceability of his 
agreement that the Attorney General 
had the absolute right to determine 
whether there should be any publica- 
tion or dissemination of the manuscript ----- 


A. The Department's reliance on 
appellant's promise not to dis- 
seminate the manuscript estops 
him from claiming the right to 
disseminate it 


Appellant may not retain the bene- 
fits of his agreement with the 
Department of Justice while reject- 
ing the conditions of that agreement =es5 
Assuming, arguendo, that appellant is 
not estopped from challenging the vali- 
dity and enforceability of his agreement 
with the Department, nevertheless that 
agreement, as well as the Department of 
Justice's authority to prevent dissemi- 
nation of prisoner manuscripts, warranted 
the issuance of the injunction 


A. Appellant waived any First Amend- 
ment right to disseminate the 
manuscript which he might other- 
wise have had ----------------~---------- 


Appellant's agreement to refrain 

from disseminating the Valachi 
manuscript is supported by consi- 
deration and mutuality and enforce- 

able in equity against appellant -------- 


Appellant's reliance on the alleged 
limited scope of the 1956 Bulletin to 
the Bureau of Prisons concerning 
prisoner manuscripts, furnishes no 
ground for rendering the contract un- 
enforceable 


The Attorney General's authority 
over matters of prisoner discipline 
and his authority to prevent the 
dissemination of prisoner manu- 
scripts, supplies an independent 
ground for the injunction 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 20,210 


PETER MAAS, | 
Appellant, 
v. | 


UNITED STATES OF AMERICA, 
Appellee. | 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 
The United States brought this action to enforce an agree- 
ment between the Department of Justice and appellant relating to 
the editing and dissemination of a manuscript prepared by a 
federal prisoner. Specifically, the Government sought an injunc- 
tion requiring appellant to comply with a condition of that agree- 


ment which precluded appellant from publishing or disseminating 
| 


the manuscript without the Department of Justice's approval. Prom 


& preliminary injunction restraining appellant from breaching the 
condition, appellant has prosecuted this appeal. The pertinent 


facts are as follows: 


Joseph Valachi is a federal prisoner, having been committed 
to the custody of the Attorney General under 18 U.S.C. 4082 for 
terms of imprisonment following convictions of offenses against 
the United States. In 1962, Valachi was transferred pursuant to 
the direction of the Attorney General and by order of the Bureau 
of Prisons from the Federal Penitentiary in Atlanta, Georgia, to 
various places of confinement, and on August 30, 1963, to the 
District of Columbia jail (J.A. 30, 64-65). On March 22, 1966, 
he was transferred from the District of Columbia jail to the Fed- 
eral Correctional Institution in Milan, Michigan (J.A. 30, 65). 

While confined in the District of Columbia jail, Valachi 
wrote a 300,000 word manuscript recounting in detail his criminal 
career and describing the criminal organization of which he was 
a member (J.A. 24, 30-31, 53-55). Although the Department of 
Justice has a long established policy of not permitting the pub- 
lication or dissemination of manuscripts written by federal 
prisoners dealing with their criminal careers (J.A. 2, 13, 24, 


27-30), the Attorney General in November 1965 authorized Depart- 


ment personnel to make a conditional exception to this policy 

for the Valachi manuscript, whereby permission could be granted 

to Valachi to obtain an editor to assist in preparing the manu- 
script for possible publication, with the Attorney General retaining 


the absolute right to determine whether any further dissemination 
or publication of the manuscript in any form would be permitted 
(J.A. 63-64). | 
Throughout 1965, the appellant, a writer and editor, made 
several requests of the Department of Justice to edit the Valachi 
manuscript (J.A. 33), and sometime prior to December 1965, arpel- 


lant was given a copy of the manuscript by & Department employee 
upon the understanding that it was solely for his confidential use 


for the purpose of evaluating its literary content (J.A. 31). In 


December 1965, pursuant to the Attorney General's anynerien ions 
Department of Justice personnel decided to make & conditional ex- 
ception to the policy against dissemination of prisoner manuscripts 
and to release the manuscript to appellant for editing, as appel- 
lant had been selected by Valachi as the editor (J.A. 24, 33-34, 
65). By letter dated December 22, 1965, the Department's Director 


of Public Information notified appellant of the Department's de- 
cision, of Valachi's selection of appellant, and of the Depart- 
ment's reservation of "the complete and absolute right" to approve 
for publication the edited manuscript and to withhold permission 
to publish or disseminate the edited manuscript (J. A. 34, 46-48, 
59). | 


During the last week of December 1965 or the first week of 


January 1966, a written agreement entitled "Memorandum of Under- 
standing" was entered into by the Department, appellant and Valachi, 
who was represented by his attorney, Mr. Paul McArdle (J.-A. 13-15, 
25, 31, 34-36). After reciting that the Department) has a policy 
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against the release of prisoner manuscripts but that law enforce- 
ment might be benefited by the publication of the Valachi manuscript, 
the agreement went on to state that the Department had decided to 
make an exception to its policy subject to several conditions (J.A. 
13-14). Included among the conditions were the Department's right 
to approve the edited manuscript prior to publication or dissemina- 
tion in any form and the Department's right to revoke permission to 
publish or disseminate (J.A. 14-15). The agreement also provided 
that the rights and reservations residing in the Department "are 
absolute and may be exercised by the Department acting solely within 
its own discretion” (J.A. 15). The agreement was read and signed 
by appellant as well as by Valachi's counsel (J.A. 15, 36). Upon 
appellant's consent to the conditions and his signing of the agree- 
ment, the Department gave him a copy of the Valachi manuscript to 
edit (J.A. 25, 31, 34). 

Shortly after the above-described agreement was entered into, 
appellant suggested that one Julian S. Bach, Jr., should be engaged 


as a literary agent; and at a meeting in mid-January attended by 


appellant, Valachi's counsel, Bach and a Department of Justice re- 
presentative, it was agreed that Bach could be engaged as a literary 
agent, and that any agreement entered into with Bach would be sub- 
ject to the conditions set forth in the earlier agreement which 
appellant and Valachi had entered into with the Department (J.A. 
36). At the same meeting, Valachi's counsel asked whether an out- 
line of the manuscript could be submitted to publishers for bids 
before the final edited manuscript had been approved by the Depart- 
ment (J.A. 36-37). The question was asked "because under paragraph 
= 


2 of the Agreement which Peter Maas and I had entered into with 
the Department there could be no dissemination of the manuscript 
in any form until the final edited manuscript had been approved by 
the Department" (J.A. 37). The Department representative "replied 
that dissemination in outline form would be permissible if vhe 
outline were first submitted to and approved by the Departmen" 
(J.A. 37). In accordance with the understanding arrived at during 
this meeting, Valachi's counsel drafted an editing agreement which 
the Department approved and which was signed on February 7, 1966, 
by counsel on behalf of Valachi, appellant and Bach (J.A. 16-19, 
32, 37, 66). Among other things, the editing agreement provided 
that "Valachi will make himself available, with the permission of 
the Department of Justice, for interviews by Maas ana/be additional 
oral or written information requested by Maas" (J.A. Avy. Tne 


editing agreement also provided that "the manuscript must be ap- 


proved by the Department of Justice and McArdle before it is sub- 


mitted to Bach for sale in any form" (J.A. 17). 

On February 8, 1966, the day after the editing agreement was 
executed, a Department of Justice representative advised appellant 
that it appeared likely that the Department would refuse to ap- 
prove publication or dissemination of the manuscript, na that fur- 
ther editorial work on the manuscript might prove fruitless. De-: 
spite this statement, appellant proceeded with editorial work on 
the manuscript and prepared an outline of the proposed book for 


submission to prospective publishers (J.A. 4, 25, 41, 60). 


On March 14, 1966, appellant, without obtaining the approval 
of the Department of Justice or of Valachi's counsel, sent to Bach 
an outline of the Valachi book, containing excerpts from the manu- 
script, for Bach to submit to prospective publishers (J.A. 20, 26, 
37-38, 53-58). <A letter describing the book and revelations con- 
tained therein accompanied the outline (J.A. 53-58). ‘The next day, 
March 15, 1966, appellant's attorneys sent two copies of the out- 
line to the Register of Copyrights with an application for regis- 
tration of a claim to copyright the outline under the title "Valachi 
Book Excerpts" (J.A. 4-5, 21-22, 38-39). On the same day, a copy 
of the outline was mailed to the Department of Justice (J.A. 20). 

On March 16, 1966, a final decision not to approve publication 
or dissemination of the Valachi manuscript in any form was made by 
the Attorney General (J.A. 26-28). : The appellant's attorneys 


1 The basis for this decision was set forth in an affidavit 
Zee the Attorney General as follows (J.A. 28-29): 


This decision was prompted by several considera- 
tions, including (1) my determination that, in 
the light of all the circumstances, publication 
of the manuscript would be detrimental to law 
enforcement; (2) the policy underlying the Bureau 
of Prisons' regulation which bars publication of 
a@ manuscript dealing with the life history or 
criminal career of an inmate (Bureau of Prisons 
Manual Bulletin No. 471); and (3) the dissemina- 
tion, without Department of Justice approval, of 
excerpts from the manuscript. 


3.: The underlying significance of Valachi's 
disclosuresis that they attest to the existence 
of a disciplined nationwide racketeering organi- 
zation. Against a background of considerable 

(continued) 
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were notified of this decision the next day and were requested to 
withdraw the copyright application (J.A. 5, 26). In accordance 


with this request from the Department, the application was with- 


drawn (J.A. 5, 26). 


re 


1/ = (continued) 


public ignorance, apathy, and skepticism regard- 
ing organized crime, it was initially believed 
that such disclosures could, by generating public 
concern about organized crime, make a contribu- 
tion to law enforcement. The possibility of gen- 
erating such public concern was thought to justify 
a@ conditional exception to the Bureau of 
Prisons! regulation which prohibits the publica- 
tion of a manuscript written in prison which _— 
deals with the criminal career of the writer. | 
Hence, Valachi was given permission to secure an 
editor and to take steps toward possible publica- 
tion. ‘This permission and the subsequent release 
of copies of the manuscript to Mr. Peter Maas for 
editing were authorized, however, only upon the 
condition that the Department retain, among other 
things, the absolute right to determine whether 
any further dissemination or publication of the 
manuscript to any form would be permitted. 


4. The continuing intensity of opposition | 
to publication of the manuscript and criticism | 
of Valachi, however, prompted my subsequent de- 
termination that publication or dissemination | 
of the manuscript would be detrimental to law en- 
forcement. It now appears that, instead of in+ 
creasing the public awareness of the existence: 
of organized crime, publication or dissemination 
of the Valachi manuscript would result in further 
intensive criticism and ridicule of Valachi and 
his manuscript, discrediting the testimony which 
Valachi previously gave in public about the or- 
ganized crime danger, and increasing the public 
skepticism and cynicism about the very existence 
of the danger. Such a result would make the 
public less, rather than more, alert to these 
continuing threats to law enforcement, thereby! 
complicating and making more difficult the ef- 
fective discharge by the Department of Justice 
of its law enforcement responsibilities. 


oF om 


In spite of appellant's agreement not to disseminate the manu- 
script without the Department of Justice's approval, and the Depart- 
ment's decision not to approve any dissemination of the manuscript, 
appellant's attorneys on May 4, 1966, informed the Department that 
appellant would mail the outline entitled "Valachi Book Excerpts" 
to the publishers on May 11, 1966 (J.A. 27, 50). Consequently, on 
May 10, 1966, the Government instituted the present action to enjoin 
permanently the appellant from disseminating in any form copies of 
or excerpts from the Valachi manuscript and to require the return 
of all edited or unedited copies of and excerpts from the manuscript 
(J.A. 1-10). In addition, a preliminary injunction against dis- 
semination of the manuscript or excerpts from it, as well as a 
temporary restraining order, were sought (J.A. 9-10). 

On May 24, 1966, the district court filed its findings of 


fact and conclusions of law (J.A. 64-68) and issued a preliminary 


injunction, restraining dissemination of the manuscript or ex- 
cerpts (J.A. 69). 


SUMMARY OF ARGUMENT 
I 


Appellant acknowledges in this Court that he agreed to the 
condition providing "that at any time, and for any reason, the 
Attorney General had the absolute right to withdraw permission 
for publication and to suppress the book" (Appellant's brief, p. 
3). Nevertheless, appellant maintains that he need not abide by 


his agreement because it is allegedly invalid and unenforceable 


oe ee 


upon several different legal theories. However, appellant is es- 
topped on two separate grounds from attacking the validity and en- 
forceability of the condition: | 


A. First, the Department of Justice's reliance upon appel- 
| 


lant's promise not to publish or disseminate the book estops him 
from claiming the right to publish. As appellant's promise in- 
duced the Department to release to him the Valachi manuscript, ap- 
pellant may not now take a position inconsistent with that promise. 
Schroeder v. Young, 161 U.S. 334, 344; Goodman v. Dicker, 83 U.S. 
App. D.C. 353, 169 F. 24 684, 685; N. Litterio & Company v. Glass- 
man Construction Company, 115 U.S. App. D.C. 335, 319 F. 2a 736, 
739. Restatement, Contracts, § 90. : 

B. Second, even if the Department had not relied on appel- 
lant's acceptance of the conditions in the "Memorandum of Under- 
standing," as appellant seeks to retain and publish the manuscript 
he acquired as a result of that agreement, and as he has availed 
himself of other benefits resulting from his arrangement with the 
Department, he is estopped from challenging a conditidn of that 


arrangement. It is well-settled that one cannot retain the bene- 
fits under a contract, a statute, governmental action, a judgment, 
etc., and then challenge the validity of that contract, statute, 
etc. One may not retain the benefits under an agreement and re- 
ject its burdens. See, @.g.; International Contracting Co. v. 
Lamont, 155 U.S. 303, 309; Fahey v. Mallonee, 332 U.S, 245, 2553 
Callanan Road Co. v. United States, 345 U.S. 507, 513; Young v. 


ex ee 


Anderson, 81 U.S. App. D.C. 379, 160 F. 2a 225, 226, certiorari 
denied, 331 U.S. 824; Lyle Cashion Co. v. McKendrick, 204 F. 24 609, 
612 (C.A. 5). 


II 


Apart from estoppel, appellant's attack upon the validity and 
enforceability of his agreement with the Department of Justice is 
totally without merit. 

A. It is unnecessary in this case to consider the question 
of an editor's claimed right under the First Amendment to dissemi- 
nate another's manuscript, the circumstances under which the con- 
stitutional protection might attach, or the extent of that asserted 
constitutional right. Here, any First Amendment right which ap- 
pellant might otherwise have had to disseminate the Valachi manu- 
script was waived when appellant agreed that he would not dis- 
seminate the manuscript without Department of Justice approval and 
that the Department would have the absolute right to stop dissemi- 
nation of the manuscript. Yakus v. United States, 321 U.S. 414, 


hhh; In re George F. Nord Bldg. Corporation, 129 F. 2d 173, 176 


(C.A. 7), certiorari denied, 317 U.S. 670; H. P. Coffee Company 
v. Reconstruction Finance Corp., 215 F. 24 818, 822 (Em. App.); 
United States v. Lohman, 228 F. 24 824, 826-827 (C.A. 7). 

B. Appellant's arguments to the effect that his agreement 
with the Department of Justice lacked consideration and mutuality, 
and worked a forfeiture, are all premised upon appellant's con- 
tention that he received no benefit from the agreement and that 


his three months work and expenses incurred pursuant to the agree- 
ment will be uncompensated. However, this contention is refuted 
by appellant's own affidavit in the district court, wherein he 
stated that he can publish the "Valachi story” without the manu- 
script and based upon his notes and recollections from his inter- 
views with Valachi (J.A. 58). In addition to this benefit to ap- 
pellant, consideration for appellant's agreement was supplied by 
the Department's promise to make a conditional exception to its 
policy, as well as Valachi's undertakings in the editing agreement 
of which the Department was a third party beneficiary. Purthermore, 
enforcement of appellant's promise clearly does not involve a for- 
feiture. | 
C. Appellant's argument that the 1956 Bulletin to the 
Bureau of Prisons personnel regarding prisoner sandsoripts has no 
application to a federal prisoner in the District of Columbia jail, 
furnishes no ground for non-enforcement of appellant's! agreement. 
Even if appellant's argument regarding the scope of this particu- 
lar Bulletin were correct, which is doubtful, the Attorney General 


nevertheless was empowered to prevent the dissemination of the 

Valachi manuscript, 18 U.S.C. 40K2, 4082; Stroud v. swope, 187 

F. 24 850 (C.A. 9), certiorari denied, 342 U.S. 829. No rational 

basis exists for nullifying the Department's contract with appel- 

lant because of the scope of a particular directive to the Bureau 
| 


of Prisons. 
D. Lastly, the Attorney General's power to prevent dissemi- 


| 
nation of manuscripts prepared by federal prisoners, supplies an 
| 
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independent ground for the district court's injunction. In the 
particular circumstances of this case, the Department's policy 
regarding federal prisoners may be enforced against appellant. 


ARGUMENT 


I. APPELLANT IS ESTOPPED FROM ATTACKING 
THE VALIDITY AND ENFORCEABILITY OF HIS 
AGREEMENT THAT THE ATTORNEY GENERAL 
HAD THE ABSOLUTE RIGHT TO DETERMINE 
WHETHER THERE SHOULD BE ANY PUBLICA- 

TION OR DISSEMINATION OF THE MANUSCRIPT. 


In the district court, in addition to challenging the validity 
of his agreement with the Department of Justice, appellant also 
argued that the agreement did not give the Attorney General the 
absolute right, within his sole discretion, to determine whether 
appellant could publish or disseminate the Valachi manuscript. 
However, appellant has now abandoned his position regarding the 
interpretation of that agreement. He now acknowledges that he 
agreed to the condition providing "that at any time, and for any 
reason, the Attorney General had the absolute right to withdraw 
permission for publication and to suppress the book" (Appellant's 
brief, p. 3). Despite this concession, appellant insists that he 
need not abide by his agreement because it deprives him of his 
claimed First Amendment right to disseminate the manuscript, be- 
cause it allegedly lacked consideration and mutuality, because 
it assertedly worked a forfeiture, and because the Department of 
Justice's policy against permitting the publication of prisoner 
manuscripts is allegedly inapplicable to manuscripts prepared in 
the District of Columbia jail. 
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However, on two separate principles of estoppel, appellant is 
precluded from challenging the validity and enforceability of the 
condition regarding dissemination of the manuscript to which he 
concededly agreed. First, the Department of Justice's reliance 
upon his promise not to disseminate the book estops hin from clain- 
ing the right to publish. Second, appellant may not retain the 
benefits of his arrangement with the Department and, at the same 
time, challenge a condition of that arrangement. | 

A. The Department's Reliance on Appellant's 


Promise not to Disseminate the Manuscript 
Estops him from Claiming the Right to | 


Disseminate it. 
As found by the district court, the Valachi manuscript was re- 


leased to appellant subject to the conditions regarding Department 
of Justice approval of its publication set forth in the agreement 
between appellant and the Department (J.A. 66). But for appellant's 
promise not to disseminate the manuscript without the approval of 
the Department, he would not have been given the manuscript to edit 
(3.A. 25, 34). Not only did the Department release the manuscript 
upon appellant's promise not to disseminate it without Department 
approval, but the Department permitted appellant to interview 
Valachi and obtain information from him which appellant utilized 

in editing the manuscript (J.A. 17, 53, 58-59). clearly, then, 


the Department of Justice acted in reliance upon appellant's agree- 
ment not to disseminate the manuscript without Department approval. 
But for appellant's promise, he would not have the manuscript to 

edit and the instant court action would have been unnecessary. In 
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these circumstances, appellant may not now attack the validity of 
his agreement or maintain a position inconsistent with it. 

The principle that a promise which induces reliance is bind- 
ing, has been applied by the courts in a wide variety of situations. 


Thus, in Schroeder v. Young, 161 U.S. 334, 344, the Supreme Court 


held that where the purchaser at a foreclosure sale promised the 
mortgagor that the statutory time to redeem would not be insisted 
upon, the purchaser could not defend an equitable action against him 
by the mortgagor on the ground that the statutory period had ex- 
pired. As the Court stated in that case (161 U.S. at 344): 


Under such circumstances the courts have 
held with great unanimity that the pur- 
chaser is estopped to insist upon the statu- 
tory period, notwithstanding the assurances 
were not in writing and were made without 
consideration, upon the ground that the 
debtor was lulled into a false security. 


Applying the same principle under a different set of circumstances, 
involving @ promise by a radio distributor to applicants for a 
dealer franchise that the franchise would be granted and radios sup- 


plied, this Court said (Goodman v. Dicker, 83 U.S. App. D.C. 353, 
169 F. 2d 684, 685): 


We are dealing with a promise by appellants 
that a franchise would be granted and radios 
supplied, on the faith of which appellees 
with the knowledge and encouragement of ap- 
~pellants incurred expenses in making prepara- 
tions to do business. Under these circun- 
stances we think that appellants cannot now 
advance any defense inconsistent with their 
assurance that the franchise would be granted. 


= thse 


| 
Justice and fair dealing require that one who 
acts to his detriment on the faith of con- 
duct of the kind revealed here should be pro- 
tected by estopping the party who has brought 
about the situation from alleging anything in 
opposition to the natural consequences of hie 
own course of conduct. 
The principle applied in the Schroeder and Goodman cases has 
been given various labels. Sometimes it is referred to as a form 
2 
of equitable estoppel; some cases refer to it as the doctrine 
of promissory estoppel; and some authorities prefer other labels. 
The principle has been invoked to preclude reliance upon a claimed 
5. | 
legal right, i well as reliance upon the defense of lack of 
consideration. The requirements for its applicability were re- 
cently set forth by this Court as follows (N. Litterio & Company v. 


Glassman Construction C 115 U.S. App. D.C. 335, 319 F. 2d 
736, 739): | 


2/ Goodman v. Dicker, supra. 


x, Bank of Fairbanks vp teres 227 F. 566 (C.A. 9)3 Lehrer v. 
Closkey Homes, iInc., 24 2a 11, isch (C.A. 3)3 Travelers 
Indemnity Company v. Holman, 330 F. 2d 142, 151 (C.A.5). 


4/ ye aaa Contracts, § 90; 1A CORBIN ON CONTRACTS (1963 
ed.), 


Sourosaer se Saae of Fereeenks su Tucker v. Owen, 94 F. 2a kg 
C.A. 4)3 Bank 8 = Kaye, su ‘Supra. 


o/ Lehrer v. McCloskey Homes, Inc., supra; BORE ied (arta 
Company v. Holman, supra. | 


To hold a defendant liable under this doc- 
trine there must be a promise which reasonably 
leads the promisee to rely on it to his detri- 
ment, with injustice otherwise not being avoid- 
able. 

These requirements were fully met here. It cannot be seriously 
questioned that, in releasing the manuscript to appellant in reliance 
upon his promise to abide by the conditions specified in the agree- 
ment, the Department of Justice acted to its detriment. The Depart- 
ment relinquished its right to preclude any access by appellant to 
the manuscript and, indeed, gave the manuscript to him -- making an 
exception to its established policy. Having induced the Department 
to forego this right, appellant "cannot now advance any defense in- 
consistent with [his] assurance” that he would not disseminate the 
manuscript without the Attorney General's approval. The consicers- 
tions of "[j]Justice and fair dealing" to which this Court referred 
in Goodman plainly estop appellant from now repudiating his agree- 


ment and imposing a further detriment upon the Government. 


B. Appellant May Not Retain the Benefits 
of his Agreement with the Department 
of Justice While Rejecting the Condi- 


tions of that Agreement. 

We have shown that the Department's reliance upon appellant's 
promise not to disseminate the manuscript without Department ap- 
proval estops him from challenging the validity and enforceability 
of that promise. However, even if the Department had not relied 


upon appellant's acceptance of the conditions in the "Memorandum of 


Understanding," he would still be estopped from attacking the val- 


idity of those conditions. One may not retain the benefits of an 
agreement and reject its burdens. | 

As previously pointed out, appellant was given the Valachi 
manuscript upon the condition that he not disseminate it without 
Department approval. Furthermore, by agreeing to this condition, 
appellant was permitted to interview Valachi in prison on many oc- 
casions. According to appellant's affidavit in the court below, 
the information he gained from those interviews, coupled with in- 
formation from public records, is sufficient so that appellant 
"can now, without the use of the manuscript and without the per- 
mission of the Department of Justice or the Attorney General, pub- 
lish the Valachi story based entirely upon his owm notes and re- 
collections * * *" (J.A. 58). Appellant now seeks to retain 
and publish the manuscript while challenging the validity of a 


uit” A Ae oo ae ee ee 
t4 We are not clear whether appellant is asserting the right, 
should he "publish the Valachi story", to attribute any of its 
contents directly to statements made by Valachi either in the 
manuscript or orally in the course of appellant's interviews of 
him. In our view, without the Department's approval such direct 
attribution would violate the outstanding injunction. Neverthe- 
less, it is plain that appellant's access to the Valachi manu- 
script -- and to Valachi himself -- has conferred a tangible bene- 
fit upon him. If appellant decides to publish a biographical 
account of Valachi's criminal career, based upon his own research 
and written entirely in the third person without direct reference 
to anything said by Valachi in the manuscript or during the 
interviews, that access unquestionably would prove to be of con- 
siderable assistance. If nothing else, the information which 
appellant garnered, and which is now contained in his "notes and 
recollections", would materially advance the research) process. 


condition of the agreement by which he received the manuscript. He 
seeks to challenge the validity of that agreement in spite of the 
fact that he has availed himself of other benefits flowing from it. 
This he may not do. Branch v. Jesup, 106 U.S. 468, 475-476; Inter- 
national Contracting Co. v. Lamont, 155 U.S. 303, 309; Lyle Cashion 
Co. v. McKendrick, 204 F. 2d 609, 612 (C.A. 5); Allied Steel and 
Conveyors, Inc. v. Ford Motor Company, 277 F. 2d 907, 912 (C.A. 6); 
Hartford Accident & Indemnity Co. v. United States, 127 F. Supp. 
565, 567, 130 ct. Cls. 490. 

The principle was stated by the Supreme Court in the Inter- 


national Contracting Co. case, supra, as follows (155 U.S. at 309): 


He entered of his own accord into the second 
contract and has acted under it and has taken 
advantages which resulted from his action 

under it, having received the compensation which 
was to be paid under its terms. Having done all 
this, he is estopped from denying the validity 
of the contract. 


And it has been applied not ony to contracts, as in the above- 


cited cases, but to statutes, other governmental action, 


3 Booth 
Mallionee 
Yo And 160 ¥. 2d 


certiora 


¥ St. Louis Co. v. Prendergast Co., 260 U.S. 469; Callanan Road 
- v. United States 736 > 5133 F.P.C. v. Colorado Inter- 
state Gas Co., 349 U.S. 92, 502. 
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judgments, and other sources of benefit. Parties who have 


availed themselves of benefits or who seek to avail themselves of 
benefits, have been held estopped from challenging conditions at- 

‘i | 
tached to those benefits regardless of the ground of attack. Such a 


person is estopped from arguing that a condition is unconstitution- 
12 : 


a: 
al, sa it was imposed without authority, that tt is ce 


to taw,= that the agreement containing the conditions is dnentias” 
and that no contract a 

Therefore, irrespective of whether the conditions relating to 
dissemination of the Valachi manuscript are views as conditions of 
a contract or conditions attached to particular governmental action, 
and irrespective of the ground of attack upon those conditions, 


appellant is estopped to reject them. As stated by ohe 


Livesay Industries v. Livesa window Co., 202 F. 2a 378, 382 
certiorari denied, 346 U . 555; American National Bank & 
Ne ae of Chicago v. Taussig, pa fe “2a 725.5 769 (CLA. 7. certiorari 
denied, 350 Te 883. 
tt / _ Bgbtoss Bros. & Co. v. Charles Stern Co., 53 F. 2a 574, 575 


12/ Booth Fisheries v. Industrial Comm., 271 U.S. 8 211; 
v. Malionee, ob a " 3. 2hs5, 2553 Young v. Anderson, 81 U.S. App. D. sane. 
379, 100 F. 5; 226, certiorari denied, 351 0.S. 828. 


iy Branch v. Jesup, 106 U.S. 468, 475-476; Hartford Accident & 
pdemnity Co. v. se, States, 127 F. Supp. 565, 567; 1% Ct. Cis. 


14 Callanan Road Co. v. United States, 345 U.S. 507; F P.C, v. 
Olorado Interstate Gas Co., oe U.S. 42, rag Sontoss Bee & Co. 

v. Charies Stern Co., 535 8. 2d 574, 575 (C.A 

15/ International Contracting Co. v. ament: a U.S. 303, 309. 


i Allied Steel and Conveyors, Inc. v. Ford Motor Company, 277 
. 2d 9 oe ° | 


Supreme Court in F.P.C. v. Colorado Interstate Gas Co., supra, 


348 U.S. at 502, with respect to administrative action approving 


& merger upon a certain condition, one of the parties "cannot now 


be allowed to attack an officially approved condition of the merger 
while retaining at the same time all of its benefits." Appellant 
cannot now be allowed to attack the conditions imposed under his 
arrangement with the Department of Justice while retaining at 

the same time all of its benefits. 


II. |ASSUMING, ARGUENDO, THAT APPELLANT IS 
HOT ESTOPPED FROM CHALLENGING THE 


DEPARTMENT OF JUSTICE'S AUTHORITY TO 
PREVENT DISSEMINATION OF PRISONER 
MANUSCRIPTS, WARRANTED THE ISSUANCE OF 
THE INJUNCTION. 

We have show that appellant is estopped from challenging 
the validity and enforceability of his agreement with the 
Department of Justice. Consequently, it is unnecessary for 
the Court to consider the merits of the arguments advanced in 
appellant's brief designed to show that his promise is in- 
valid or unenforceable. Nevertheless, we go on below to 
demonstrate that appellant's arguments are devoid of merit. 
Apart from the matter of estoppel, the agreement between the 
Department and appellant constituted a valid and enforceable 
contract. Purthermore, and independent of that contract, 
the Attorney General's authority to prevent the dissemination 
of manuscripts prepared by federal prisoners furnished a 
sufficient basis for the injunction against appellant. 
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A. Appellant Waived Any First Amendment Right 
to Disseminate the Manuscript Which He 


Might Otherwise Have Had. 


Appellant's argument that he was entitled under the First Amend- 
ment to publish the Valachi manuscript is entirely lacking in sub- 


stance. Because of the appellant's agreement not to publish or dis- 
seminate the manuscript, no constitutional issue is presented. 

It is unnecessary in this case to consider the question of an 
editor's claimed right under the First Amendment to disseminate 
another's manuscript, the circumstances under which the constitutional 
protection might attach, or the extent of that asserted right. Here, 
any First Amendment right which esppeiie. might otherwise have had 
to disseminate the Valachi manuscript was waived when appellant 
agreed that he would not disseminate the manuscript without Depart- 
ment of Justice approval and that the Department would have the abso- 
lute right to stop dissemination of the manuscript. Appellant's 
‘First Amendment argument completely overlooks the principle that 
claimed constitutional rights may be waived. See, Yakus v. United 
States, 321 U.S. 414, 444. Furthermore, such rights may be waived 
by voluntarily executing agreements such as was done here. See, 
e.g., H. P. Coffee Company v. Reconstruction Finance Corp -, 215 F. 2d 
818, 822 (Em. App.); United States v. Lohman, 228 F. 2d 82k, 826-827 
(C.A. 7). | 

Completely dispositive of appellant's First Amendment argument 
is then Circuit Judge Minton's opinion in In re George F. Nord Bldg. 
Corporation, 129 F. 2d 173 (C.A. 7), certiorari denied, 317 U.S. 670. 
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In that case, @ provision in a consent decree precluded appellant 
from sending written communications to creditors of a certain corpor- 
ation. As it was a consent decree, appellant had, of course, agreed 
to the condition. Later, appellant was found guilty of contempt for 
violating the provision of the decree, and, on appeal, appellant 
argued that the provision violated its right of free speech. In 


rejecting the argument, the Seventh Circuit stated (129 F. 2d at 


176): 


Certainly, one who has been a party to a proceeding 
wherein ia consent decree has been entered and who 
has been a party to that consent, is in no position 
to claim that such decree restricts his freedom of 
speech. | He has waived his right and given his 
consent to its limitations within the scope of that 
decree. 

The position of appellant in this case amounts to the assertion 
that there cannot be any waiver of constitutional rights. In other 
words, under appellant's argument, where one by agreement or conduct 
waives the right to do something which he would have a constitutional 
right to do but for the waiver, the constitutional right prevails 
and renders the waiver of that right invalid. Any such contention 
is, of course, baseless. 

Moreover, under appellant's theory, any contract whereby a 
party agrees not to do something which, if there were no contract, 
he would have a constitutional right to do, is unenforceable. Thus, 
covenants not to sue, agreements with employers not to seek employ- 


ment elsewhere, agreements not to engage in a business, and all other 


| 
contracts to refrain from doing something which persons otherwise are 
entitled to do, become unenforceable. To state the argument is to 
compel its rejection. | 

None of the First Amendment cases cited by appellant involved 
an action to enforce an agreement to refrain from disseminating or 
publishing material. In none of them was there any question of 
waiver. Here, the Department of Justice lawfully had possession of 
the Valachi manuscript and the right to control the dissemination of 
that werdsesiot It was released to appellant upon his agreement 
not to disseminate it without Department approval. By entering into 
that agreement, appellant waived any First Amendment right to dis- 
seminate the manuscript without Department approval which might 
otherwise have existed. : 
B. Appellant's Agreement to Refrain from Dis- 


seminating the Valachi Manuscript is Sup- 
ported by Consideration and Mutuality and 


Enforceable in Equity Against Appellant. 

Appellant's arguments to the effect that his agreement to re- 
frain from disseminating the Valachi manuscript lacked consideration 
and mutuality, and worked a forfeiture, are all premised upon appel- 
lant's contention that he received no benefit from the agreement and 


ton v. MoGranery ae U.S. App. D.C. 24, 201'F. 2d 711, 712; 
F 


108°(G.A, 10), certiorari denied, 338 U.S. 
ad 850 (c.A. 9), certiorari denied, 342 


al 
won Vv. ter 
Bou; Stroud v. Swope, 187 F. 
U.S. 920. | 


that his work and expenses incurred pursuant to the agreement will be 
uncompensated. These contentions, however, cannot be squared either 
with the facts of this case or the applicable principles of contract 
law. 

Preliminarily, the premise for appellant's contention is errone- 
ous. As above noted, p.17, supra, under appellant's own version of 
the facts, he did receive a benefit from the agreement. In his affi- 
davit filed in the court below, appellant stated (J.A. 58-59): 


Even if the Department of Justice and the At- 
torney General are successful in suppressing 
publication of the Valachi Manuscript, Maas 
will still be able to publish the Valachi 
story. Maas can now, without the use of the 
manuscript and without the permission of the 
Department of Justice or the Attorney General, 
publish the Valachi story based entirely upon 
his own notes and recollections from the per- 
sonal interviews and upon the examination of 
the public record. 


2. | Although Maas can publish the Valachi 
story without the use of the manuscript and 
without the permission of the Department of 
Justice or the Attorney General, Maas is de- 
fending this case because he believes that as 
a matter of principle the public is entitled 
to read the Valachi manuscript, and that sup- 
pression of the publication by the Department 
of Justice or the Attorney General would be 

to law enforcement in the United 
States. 


Thus, appellant represented to the district court that he can pub- 


lish the “Valachi story" without the manuscript and sacra a his 


notes and recollections from his interviews with Valachi. 


18/ We have already noted, n. 7, supra, p. 17, our qualified agree- 
ment with this representation. 
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Obviously, therefore, he has received some benefit from his agreements. 
He is defending this action not because he is being deprived of the 
benefit of his undertakings, but “as a matter of principle." 

Clearly, the information acquired by appellant, which is suffi- 
cient in appellant's view for him to publish the *valacht story" 
without using Valachi's manuscript, stemmed from his agreement with 
the Department of Justice. The interviews which appellant had with 
Valachi resulted from the Department's agreement to make a conditional 
exception to the policy against publication of prisoner manuscripts 
and to permit Maas to edit the manuscript (J.A. 13-15). In the sub- 
sequent editing agreement between Maas and Valachi, Valacht agreed to 
make himself available for interviews by appellant and to supply ap- 
pellant with information "with the permission of the Department of 
Justice" (J.A. 17). : 

Since appellant's representations in the district court disclose 
that he derived substantial benefit from his arrangeneht with the 
Department of Justice, apart from his ability to utdlize the manu- 


script itself, there is no basis for his contentions of lack of con- 


sideration, lack of mutuality, and forfeiture. | 
In addition to the above-mentioned benefit to appellant resulting 

from the agreement with the Department, the appellant's promise to 

refrain from publishing or disseminating the manuscript without De- 


partment permission was supported by consideration and mutuality in 


19/ 
other respects. The Department's promise to make a& conditional 


exception to its policy against dissemination of prisoner manuscripts, 
given in return for appellant's promises, was obviously valid con- 
sideration, for it involved a detriment to the Department. That 
promise involved releasing the manuscript to appellant, relinquishing 
physical control over the manuscript, and placing the appellant ina 
position so that resort to the court below was necessary to prevent 
irreparable injury to the Government. Such a detriment amounted to 
sufficient consideration for appellant's promise even in the absence 
of an accompanying benefit to appellant. 

As the Supreme Court recognized long ago, "damage to the promis- 
see constitutes as good a consideration as benefit to the promisor." 
Hendrick v. Lindsay, et al., 93 U.S. 143, 148. The mere giving up a 
legal right, which the Department did by releasing the manuscript, is 
a detriment constituting adequate consideration. Thus, in Petroleum 
Refractionating Corp. v. Kendrick 011 Co., 65 F. 2d 997, 998-999 
(C.A. 10), the court set forth the principle as follows: 

A'benefit to the promisor or a detriment 
to the promisee is a sufficient consideration 
for a contract. 

The detriment need not be real; it need 
not involve actual loss to the promisee. The 


word, as used in the definition, means legal 
detriment as distinguished from detriment in 


Le 


19/ As appellant seems to recognize, the asserted "lack of consid- 
eration" and "lack of mutuality" refer to the same thing. As Willis- 
ton points out, the requirement “that there must be mutuality of ob- 
ligation" is "a way of stating that there must be a valid considera- 
tion" 1 Williston On Contracts (3rd ed.), § 105A, pp. 420-421. 
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fact. It is the giving up by the promisee of 
@ legal right; the refraining from doing what 
he has the legal right to do, or the doing oF 
what he has the legal right not to do. 


And where there is a detriment to the 
promisee, there need be no benefit to the 
promisor. 


The Department's promise to make a conditional exception to its policy, 


thereby releasing the manuscript to appellant when it had the legal 
right to prevent dissemination of the manuscript, was sufficient con- 
sideration for appellant's promise not to disseminate further the 
manuscript without Department approval. These mutual promises rendered 
the agreement enforceable. Cf., Abbott v. Arkansas Utilities Co., 165 
F. 2d 339, 341 (C.A. 8); 1 Williston On Contracts (3rd | ed. ), §§ 102- 
103; Restatement, Contracts, § 75. 

Moreover, if it be assumed, arguendo, that the agreenent between 
appellant and the Department was unsupported by consideration, the 
editing agreement executed by appellant, Valachi, and Bach was cer- 
tainly supported by consideration, for all parties made promises in- 
volving detriments and benefits with respect to each of them (J.A. 
17-19). The Department of Justice was a third party beneficiary of 
this editing agreement, which provided: "The manuscript must be ap- 
proved by the Department of Justice and McArdle before at is submitted 
to Bach for sale in any form" (J.A. 17). As a third party beneficiary 
of this provision designed to confer a right upon the Department, the 
Department is entitled to enforce it. See, e.g-, Beck v. Reynolds 
Metals Co., 163 F. 2d 870, 871 (C.A. 7). | 


Finally, appellant's "forfeiture" argument is utterly lacking 
in merit. No penalty or forfeiture within the meaning of the cases 
cited by appellant is involved here. Requiring appellant to comply 
with an agreement which he voluntarily entered, with full awareness 
that he might not be able to publish the manuscript, does not amount 

20 
to an unenforceable forfeiture or penalty. 
C. Appellant's Reliance on the Alleged Limited 
Scope of the 1956 Bulletin to the Bureau of 
Prisons Concerning Prisoner Manuscripts, 
Furnishes No Ground for Rendering the Con- 
tract Unenforceable. 

The Attorney General has for a long time exercised authority to 
censor or restrict the dissemination of writings by federal prisoners, 
and his right to do so has been continuously upheld. See, e.g., 


20/ In connection with his argument that the agreement is unenforce- 
le as a matter of contract law, appellant refers to the fact that 
the Department did not sign the agreement (Appellant's brief, p. 20). 
However, the lack of a signature on behalf of the Department does not 
affect the agreement's validity. As pointed out by Corbin, 


If a written draft of an agreement is pre- 
pared, submitted to both parties, and each of 
them expresses his unconditional assent thereto, 
there is a written contract. So far as the com- 
mon law is concerned, the making of a valid con- 
tract requires no writing whatever; and even if 
there is a writing, there need be no signatures 
unless the parties have made them necessary at 
the time they express their assent and as a con- 
dition modifying that assent. Corbin on Contracts 
(1963) § 31, p. 114. 


See also, e.g., Smith v. 011 and Chemical Co 218 F. 2d 104, 
108 (C.A. 3). None of the ee iss to the aarecmene contemplated that 
signing by a representative of the Department was a prerequisite for 

the validity or effectiveness of the agreement (J.A. 36). 
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Dayton v. McGranery, 92 U.S. App. D.C. 24, 201 F. 2d 71, 712; Numer 
v. Miller, 165 F. 2d 986 (C.A. 9); Dayton v. Hunter, 176 F. 24 108 
(C.A, 10), certiorari denied, 336 U.S. 888; Stroud v. Swope, 187 F. 

2d 850 (C.A. 9), certiorari denied, 342 U.S. 929; all being cases 
decided prior to 1956. In June 1956, the Director of the Bureau of 
Prisons issued a directive, entitled "Manual Bulletin Ko. 471 To All 
Federal Penal and Correctional Institutions," relating! to prisoner 
manuscripts and directing Bureau of Prisons personnel that manuscripts 


dealing with the criminal career of inmates shall not be approved for 


dissemination (J.A. 11-13). 
Appellant contends that since this Bulletin was to all federal 


penal institutions, and since the District of Columbia jail is al- 
legedly not a federal institution but a state institution, the Bulle- 
tin is not applicable to a manuscript such as Valachi's prepared in 
the District of Columbia jail. From this premise, appellant asserts 
that the Attorney General "cannot" regulate the dissemination of 
manuscripts written in the D.C. jail. Appellant then concludes that 
since the Attorney General assertedly cannot regulate Buch manu- 
scripts, "there is no * # # contract." (Appellant's brief, p. 26). 
However, both appellant's premise and his reasoning from that premise 
are erroneous. | 
Preliminarily, appellant's construction of the 1956 Bulletin, 
based upon part of its title, is overly narrow and technical. While 
addressed to federal penal institutions, the Bulletin from the Direc- 
tor of the Bureau of Prisons is in reality a directive to the employ- 


ees of that Bureau concerning inmates in their custody. Normally 
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such inmates are in institutions operated by the Bureau of Prisons, 
and this is the reason for the particular title utilized. Neverthe- 
less, the body of the Bulletin applies to inmates generally. In the 
instant case, although not confined in an institution operated by 
the Bureau of Prisons when he prepared the manuscript, Valachi was 
while in the D.C. jail in the custody of Bureau of Prison employees 
and not in the custody of D.C. jail personnel (J.A. 30, 65). Conse- 
quently, the Bulletin was applicable to his manuscript. 

However, even if this particular 1956 Bulletin from the Director 
of the Bureau of Prisons was not applicable to the Valachi manuscript, 
it does not follow that the Attorney General "cannot" regulate the 
dissemination of the manuscript. The Attorney General's statutory 
authority obviously cannot be circumscribed by a directive from the 
Director of the Bureau of Prisons, serving under the Attorney General, 
to the personnel of that Bureau. All persons convicted of offenses 
against the United States are committed to the custody of the Attorney 
General, who is given complete discretion to designate where they 
shall be confined (18 U.S.C. 4082). The Bureau of Prisons, “under 


the direction of the Attorney General," 1s empowered to "provide for 
the protection, instruction, and discipline of all persons charged 


with or convicted of offenses against the United States" (18 U.S.C. 
4042) (emphasis supplied). Under these statutory provisions, as well 


as the cases previously cited, the Attorney General's authority over 
federal prisoners certainly extended to Valachi while he was confined 
in the D.C. jail, in the immediate custody of the Bureau of Prisons, 


presumably under an arrangement with the appropriate District of 
2] | 


Columbia officials. | 


Finally, it is a non sequitur to argue that since the Attorney 
General's authority to prevent the dissemination of prisoner manu- 
scripts allegedly did not encompass the Valachi manuscript, there was 
no contract. The facts of the matter are that the Department of Jus- 
tice had possession of the. manuscript; that prior to the time copies 
were given by the Department to appellant, appellant had no possessory 
or property rights in the manuscript; that appellant acquired the man- 
uscript because of his arrangement with the Department; and that any 

___ rights or claims which may be possessed by appellant stem from his 
agreenent-sith the Departnent and his editing agreement with Valachi 
of which the Department was a third party beneficiary. | Certainly 
there was a contract, regardless of the extent of the Department 's 
authority over the Valachi manuscript prior to the execution of the 


agreements. | 


D. The Attorney General's Authority Over Matters 
of Prisoner Discipline and His Authority to 
Prevent the Dissemination of Prisoner Manu- 
scripts, Supplies an Independent Ground for 


the Injunction. | 


The appellant's position in this case is that his agreement with 
the Department of Justice is not a valid enforceable contract. We 


21/ Purthermore, the Department of Justice made it clear that its 
policy concerning prisoner manuscripts was applicable to Valachi's 
manuscript, and appellant signed a document which so recited (S.A. 


13-15). 


have shown that appellant is estopped from attacking the validity and 
enforceability of that agreement, and furthermore, that his arguments 
designed to demonstrate the agreement's invalidity are without merit. 
However, we believe that the district court's injunction in this case 
should be sustained even if it could be concluded that the agreement 
is invalid as a matter of contract law and that appellant is not es- 
topped. It is submitted that, in the particular circumstances of this 
case, the Attorney General's authority over matters relating to the 
discipline of federal prisoners and his power to prevent their dissem- 
ination of manuscripts dealing with their criminal careers, is appli- 
cable to appellant's threatened publication of the Valachi manuscript. 
The Attorney General's authority in this regard furnishes a sufficient 
ground for the injunction apart from questions of estoppel or con- 
tract validity. 


As the Supreme Court pointed out in Price v. Johnson, 334 U.S. ~ 
266, 285: “lawful incarceration brings about the necessary with- 
drawal or limitation of many privileges and rights, a retraction 


justified by the considerations underlying our penal system." See 
also, e.g., Sostre v. McGinnes, 334 F. 24 906, 908 (C.A. 2), certio- 
rari denied, 379 U.S. 892; McCloskey v. State of Maryland, 337 F. 2d 
72, 74 (C.A. 4). 

As pointed out previously, the Attorney General and, under his 
direction, the Bureau of Prisons of the Department of Justice, are 
given custody over those convicted of offenses against the United 
States, and are vested with authority to provide for their discipline 
and discretion to determine what privileges and rights they may enjoy 


ee 


consistent with the requirements of our penal system. | 18 U.S.C. 4001, 
hohe, 4082; Dayton v. McGranery, 92 U.S. App. D.C. 24, 201 F. 24 711, 
712; Tabor v. Hardwick, 224 F. 24 526, 529 (C.A. 5). In accordance 
with this authority and discretion invested in the Attorney General, 


it has been held that the Attorney General may lawfully censor writ- 
ings of federal prisoners or prevent their being disseminated beyond 
the prison, excepting under certain circumstances correspondence or 
documents being sent to courts or counsel. Dayton v. NeGranery, 
supra; Numer v. Miller, 165 F. 2d 986 (C.A. 9); Dayton v. Hunter, 176 
F. 2d 108 (C.A, 10), certiorari denied, 338 U.S. 888; Stroud v. Swope, 
187 F. 2d 850 (C.A, 9), certiorari denied, 342 U.S. 929. Cf., Adams 
v. Ellis, 197 F. 2d 483, 484-485 (C.A, 5) (involving state prison of- 
ficials' rights to censor prisoner writings). | 


Consequently, there is no doubt but that the Attorney General 


would be entitled to an injunction restreining Valachi, still a fed- 
eral prisoner, from disseminating the manuscript he prepared during 
his confinement as a federal prisoner. Under the facts of this case, 
we submit that appellant is in no better position. Here, appellant 
signed a "Memorandum of Understanding" in which, regardless of wheth- 
er the document is a binding "contract," appellant acknowledged the 
existence of the Department's policy against allowing the dissemina- 
tion of prisoner manuscripts, acknowledged that Valachi had already 
written the manuscript and had requested Department permission for 
it to be published, represented that the manuscript would not be 
disseminated without Department approval, acknowledged that this 
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"Memorandum should be incorporated” in any agreement entered into be- 


tween Valachi and appellant, and acknowledged that this "Memorandum 
shall be binding upon Valachi * * # and any one entering into an 
agreement with him with respect to the manuscript" (J.A. 13-15). The 
subsequent editing agreement entered into between Valachi and appel- 
lant provided for their cooperation with each other in the preparation 
of the book, their working together in prison with the Department's 
permission, and it recognized the Department of Justice's authority 
over the manuscript: (J.A. 17, paragraphs 1, 2 and 4). 

In sum, appellant was aware of the Department's policy regarding 
prisoner manuscripts, acknowledged its applicability to this case * 
represented that the Department's authority over the dissemination of 
the manuscript would continue, received the manuscript because of such 
representation, and was permitted by the Department to work with 
Valachi in prison on the manuscript. Wholly apart from principles of 
contract law or estoppel applicable to private undertakings, appellant 
fully subjected himself to the Department's policy regarding prisoner 
manuscripts. His representations and conduct placed him in the same 
position as Valachi in regard to his possession of and work on the 
manuscript. 

It should be emphasized that the Government is not here contend- 
ing that the Attorney General's authority to prevent the dissemination 
of prisoner manuscripts extends under all circumstances to such manu- 
scripts once they find their way outside of prison. To what extent 
such authority might exist under other circumstances need not be 
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explored in this case. We merely submit that under the peculiar 
facts of this case, the Attorney General's well recognized authority 
to prevent federal prisoners from disseminating writings prepared 

in prison extends to appellant's threatened dissemination of the 
Valachi manuscript. | 


CONCLUSION 


For the foregoing reasons, the order of the district court should 
be affirmed. 


Respectfully submitted, 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


